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This paper analyses the importance to the Latin American
countries of the main dispute resolution facilities and
conventions applicableto international trade and investment,
of which they are the inseparable complement. The
spectacular growth in the disputes which these facilities deal
with reflects the impact that international trade and
investment are now having on economic development.
Despite international progress, however, most of the
countries have yet to update their domestic legislation, so
that thisremainsapending task. Accession to the conventions
referred to entails numerous responsibilities for both
governmentsand businessesin Latin America. Theseinclude
paying close attention to the decisions of the international
bodies that deal with disputes, and shaping public activities
and policiesaccordingly. Furthermore, to avoid the high cost
of the foreign consultancies which regularly advise Latin
American governments and companies on such disputes, the

countries should train specialists of their own inthese areas.
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Introduction

As international trade and investment have become
leading agents of economic development, disputesin
these areas have burgeoned. Consequently, theworkings
of public- and private-sector facilities for settling
international trade and financial disputes, chiefly
arbitration, have assumed particular importance.

In the Latin American countries, different factors
have contributed to this trade and investment growth,
which can betraced back to the macroeconomic reforms
of the 1980s. Thesereformsdid away with old restrictions
on the free movement of goods and services and opened
up markets to international competition. One
conseguence of the growth in transactions and in the
resultant disputes has been a need to resolve the latter
through fast, modern, efficient facilities that are
independent of any national jurisdiction. Such facilities
are now the inseparable complement of the institutions
governing international economic and financial
relationships. They operate alike for disputes between
private organizations, between States, and between the

latter and the former. A decisive factor in this
devel opment has been the repeal by the Latin American
countries of legal restrictionsthat prevented States from
submitting to foreign or international jurisdictions. This
change has aso been contributed to by policies in the
industrialized countries restricting the immunities of
jurisdiction and enforcement enjoyed by States and
foreign public-sector enterprises in their commercial
activities. In paralldl, these same countries have supported
bilateral agreements for the promotion and protection
of investments (APPI) establishing that disputes between
one State' sinvestors and another Contracting State will
be resolved through international arbitration. Anthony
Giddens, author of The Third Way: The Renewal of Social
Democracy, made an important point in an interview?!
when he argued that the importance of globalization lay
inits effect not only on the devel opment of markets, but
also and mainly on the way it transformed institutions
and contributed to the gradual breakdown of traditional
ideas of sovereignty.

The benefits for Latin America

Although quite belatedly, aswill be seen, the countries
of Latin America have signed up to the main
international trade and investment dispute settlement
agreements.

While there are still problems, which will be
discussed later, acceptance of international jurisdiction
over such disputes is the third pillar of the structural
reforms initiated in recent decades. To put it another
way, the benefits of opening up to international trade
and investment would not have materialized had the
countries of Latin America insisted on submitting
disputes arising from such transactionsto the exclusive
jurisdiction of their local courts.

By signing up to these agreements, they have
benefited in many ways.

From the point of view of international agents, the
knowledge that such disputes as may arise will be

resolved by facilities independent of the local
authoritiesisadecisive factor for those trading with or
investing in the region, and is taken into account in
their risk analyses. If such disputes are subject to the
jurisdiction of local courts, uncertainty asto the duration
and outcome and doubts about neutrality represent an
extra cost that discourages international trade and
investment. Conversely, acceptance of the main
international jurisdictions encourages such trade and
investment.

From the Latin American point of view, access to
international jurisdictions, be they private, like the
arbitration centres discussed further on, or public, like
the World Trade Organization (wT0), the World Bank

1 El Mercurio (2000), p. E4.
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International Centre for Settlement of Investment
Disputes (1CsID), APPI or freetrade agreements, hasalso
had very positive consegquences.

As Latin American exports have had a greater
impact on international trade, so too have further
obstacles and restrictions of all kinds been placed in
their way by competitors. Thus, our exports have
continually been beset by accusations (generally
unjustified) of unfair trade practices, polluting
processes, dumping and subsidization. Until recently,
efforts to rebut such accusations could only be made
before the administrative or legal authorities of the
importing countries, with disappointing results. The
high cost and lack of independence of these bodies often
meant that complaints were not pursued. Since special
proceduresfor settling trade disputeswere created under
the auspices of wTo and free trade agreements,
circumstances have changed radically. Instead of
approaching the authorities of the importing country,
Latin American exporters can now defend themselves,
at small cost, before the dispute settlement bodies of
wTO or the free trade agreement concerned. It is also
safe to assume that the need to bring such accusations
will bereduced by the merefact that these optionsexist.

Something similar has happened with investment
disputeswhich, asiswell known, have givenriseto the
worst international conflicts ever seen in our region.
Accession (albeit delayed) to the World Bank 1csiD and
the inclusion in free trade agreements of procedures
for resolving such disputes in a non-confrontational
fashion have dispelled old suspicions and helped
increaseforeigninvestment. A further conseguence, and
one which is perhaps not yet well understood by
governments, is the need to harmonize national
investment policies and measures with the rules and
jurisprudence of these arbitration centres.

For all the progress made internationally, there
remains the paradox that the countries have not yet
updated their domestic legislation. The result is that,
with the exception of Mexico and perhaps Peru, no

Latin American country qualifies as a location for
international commercial arbitration. Theimpossibility
of keeping arbitral operations detached from the strict
controls and procedures of national codes, many of
them dating from the nineteenth century, means that
international centresfor commercial arbitration cannot
function normally in the region.

In 1993, the Inter-American Development Bank
(1oB) began financing a very timely programme of
reform and moderni zati on of its member countries’ legal
systems. As part of this, US$ 20 million of funding
was approved in 1994 for a programme of alternative
methods of dispute settlement, as a result of which it
was possibleto create national mediation and arbitration
centresin 18 countries. Helpful asthis programme has
been, there remains the need to modernize arbitration
legislation so that international trade disputes can be
resolved within the region.

In this paper we shall mention the main public-
and private-sector settlement facilitiesfor international
trade and financial disputes, with particular reference
to the Latin American countries. Public-sector facilities
include the ones created at theinitiative of international
organizations such as the United Nations, the
Organization of American States (0AS) and the World
Bank, and those deriving from international treaties and
conventions. Examples of these latter include the
facilities established by the conventions of The Hague
in 1907,2 Washington in 1965° and Panamain 1975,
by free trade agreements, and by the Marrakesh
Ministerial Agreement of 1994 establishing wto. All
these will be referred to later.

2 Convention for the Pacific Settlement of International Disputes.
3 Convention on the Settlement of Investment Disputes between
States and Nationals of other States.

4 Inter-American Convention on International Commercial
Arbitration
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Latin America and international arbitration

Beginning in the eighteenth century, the European
countries, and subsequently the United States, applied
the doctrine of diplomatic protection in countries they
deemed “uncivilized”. Thiswas devel oped by Vattel in
the eighteenth century and invoked to justify
intervention by one State in the internal affairs of
another, the argument being that an injury done to the
citizen of a State constituted an affront to that State
(Vattel, 1820, val. 2, sec. 342, pp. 349 and 350). It was
incorporated into theinternational policy of Europe and
the United States and served to justify a number of
interventionsin Latin America.

Latin Americareacted to theseforeign interventions
with the doctrines of Calvo and Drago. The Calvo
doctrine, developed from 1873 onward, argued that States
had exclusive jurisdiction over the behaviour of
foreigners within their borders; the Drago doctrine
rejected the use of force to collect the debts of States.®

Mexico was the first country to apply the Calvo
doctrine, beginning in 1873.% It rapidly became a
generally accepted principlein Latin Americaand was
incorporated into the constitutions and legislation of
almost all the countries. Negative international
experiences justified the Calvo doctrine and fuelled an
attitude of hostility towards international arbitration.
Examples include the arbitration finding that justified
the military occupation of the Venezuelan portsfor the
purpose of collecting loans made by different European
countries, and the Guiana ruling between Venezuela
and Great Britain, which came down entirely on the
side of the latter.”

Theinclusion of non-intervention principlesinthe
charters of the United Nations and oAs meant that
diplomatic protection could not legally be invoked.
However, the industrialized countries continued to
reject the Calvo doctrine, especially when it came to
the expropriation of investments. To resolve this

5 The Drago doctrine was an initiative of the Argentine Minister of
Foreign Relations, Luis Maria Drago (see Conil, 1975, p. 4).

6 See note of 13 November 1873 from José Maria Lafragua,
Mexican Minister of Foreign Relations, to John W. Foster of the
United States Legation in Mexico (Lafragua, 1873).

7 It subsequently came to light that the ruling had been influenced
by a bribe paid to one of the arbitrators.

difficulty, in 1964 the World Bank proposed the creation
of the International Centrefor Settlement of Investment
Disputes (1csID). Its main objective was to remove
foreign investment-related conflicts from local
jurisdiction and prevent them from turning into conflicts
between States. To achievethis, ICsID applied two basic
principles. The first was the replacement of national
jurisdiction (in the State that had received the
investment) by international arbitration. The second was
the rejection of diplomatic protection.?

To encourage the L atin American countriesto sign
up toIcsiD, subrogation of aninvestor by that investor’'s
State of origin was forbidden.® This did not prevent
LatinAmericafrom collectively withholding its support,
however.1°

An equally negative attitude towards international
arbitration was displayed in 1970 by Ruling 24 of the
Commission of the Cartagena Board, which made it
impermissible for investment contracts to include
provisions abrogating possible conflicts between
national jurisdictions.’l A similar principle was
reiterated in the Charter of Economic Rightsand Duties
of States approved by the United Nations General
Assembly in 1974.12

These positions gradually shifted, however, and now
most of the countries accept international commercial
arbitration. This process began with accession, albeit much
delayed, totheNew York Convention of 1958. It continued
with the Panama Convention of 1975 and with acceptance
by debtor States during the 1970s of foreign jurisdiction
to resolve disputes arising from lending by international
commercia banks. It culminated with agreementsfor the
promotion and protection of investments (APPI) and the
accession of most of the region’s countries to ICSID, the
exceptions being Mexico and Brazil.

8 Article 27 (1) of icsiD.

9 See Szasz (1971).

10 See declaration of the Chilean delegate, Félix Ruiz, on behalf of
the Latin American countries (Ruiz, 1964).

11 Article 51 of Ruling 24, December 1970, of the Commission of the
Board of the CartagenaAgreement, which approved the Foreign Investor
Statute. The members of the Board are Bolivia, Colombia, Ecuador,
Peru and Venezuela. Chileis not a member now, but wasin 1970.

12 See Resolution 3281 (XXI1X) of the United Nations General
Assembly, 12 December 1974.
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The Permanent Court of Arbitration

Institutional arbitration was born at the first
International Peace Conference (The Hague, 1899),
which adopted the first Convention for the Pacific
Settlement of International Disputesand established the
Permanent Court of Arbitration (Pca).1® This
Conference was continued by the second Peace
Conference at The Hague in 1907, which recognized
arbitration as the most effective way of resolving
problems of law or interpretation arising from
international treaties. The 1899 Convention was
replaced by that of 1907.

ThePcA istheoldest arbitration body in theworld,
and is still fully operational. Its jurisdiction is
extraordinarily wide and it may embrace any dispute
or only disputes of acertain category.** It isnot acourt
but afacility whereby disputes are settled by arbitrators
appointed case by case, in accordance with aprocedure
administered by itsInternational Secretariat. It wasthe
precursor of the Permanent Court of International

V

Justice, dating from 1919, and it was particularly
important in its early years.

It wasreinvigorated in 1981 whenit was designated
by the United States and Iran to resolve their numerous
disputes. From then until January 2001, tribunalsformed
in this way made 680 arbitral awards and set important
precedentsfor international contracts and compensation
for expropriation involving, among others,X> countries
in Latin Americal® One of the best known, and most
regrettable, legitimized the blockade of Venezuela sports
by three European countries to obtain payment of their
loans out of the country’s customs revenues. Thisruling
led to the Drago doctrine already mentioned and
discredited international arbitration in Latin America.

Althoughitinitially covered only disputesbetween
States, its jurisdiction has since extended to disputes
between States or international organizations and
private bodies. In 2002, 97 States were members of
PCA, including most of the Latin American ones.

The New York Convention of 1958

Another milestone in the development of international
commercial arbitration was the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, to which 120 States were
signatories as of 2002. It was approved by the United
Nations Conference on International Commercial
Arbitration!” called by the Economic and Social Council
of the United Nations.® However, the Latin American

13 See Rosenneg, ed. (2001).

14 Article 39 of the 1907 Convention.

15 www.pca-cpa.org.

16 These cases have included Mexico and the United States (Pio
Fund in California) in 1902, Venezuela in 1902 and 1910, Peru in
1910 and 1914 and Costa Ricain 1998. This last case related to a
financing contract with Italy.

17 Held in New York from 20 March to 10 June 1958.

18 Resolution 604 (XXI) of the Economic and Social Council of
the United Nations, 3 May 1956.

countries, which retained an open hostility towards
international arbitration, were the last to ratify it.1°
The fortieth anniversary of the New York
Convention was celebrated on 10 June 1998, and the
Secretary General of the United Nations, Kofi Annan,
pointed out that this Agreement, which had been
subscribed to by 117 States, including the main
trading nations, was one of the most successful
treaties in the area of commercial law (United
Nations, 1999). In fact —-we might add- the
development of international commercial arbitration
began with this Convention, which originated in 1953
with a draft presented by the Paris International

19 The first was Ecuador, in 1962, and the last Brazil, on 7 June
2002. Mexico ratified in 1971, Chile in 1975, Colombia in 1979,
Peru in 1988, Argentina in 1989 and Venezuela in 1995.

RESOLVING INTERNATIONAL TRADE AND INVESTMENT DISPUTES -

GONZALO BIGGS



102 CEPAL REVIEW 80 -

AUGUST 2003

Chamber of Commerce (1cc) to the Economic and
Social Council on international arbitral awards.
However, the Council limited it to foreign arbitral
awards.?% The proposal corrected the manifest
shortcomings of the 1927 Geneva Convention on the
Execution of Foreign Arbitral Awards, which no Latin
American country had signed. An earlier instrument,
the 1923 Geneva Protocol on Arbitration Clauses,
had not found acceptance in the Latin Americaregion
either.?? The New York Convention rendered both
the Geneva Convention and the Geneva Protocol
inoperative.??

The New York Convention applies “to the
recognition and enforcement of arbitral awards made
in theterritory of a State other than the State where the
recognition and enforcement of such awards are sought,
and arising out of differences between persons, whether
physical or legal”,?® and awards may be made by
arbitrators appointed for each case or by permanent

VI

arbitral bodies.

The new features of the New York Convention in
relation to the Geneva Convention of 1927 were: i) it
did away with the double exequatur or judicial approval
of arbitral awards by the country where the award was
made and the country where enforcement was sought
(only the latter authorization wasretained); ii) it reduced
the grounds for refusing recognition and enforcement
of foreign arbitral awards, and iii) it inverted the burden
of proof on the party seeking recognition. Instead, it
established that grounds for denying recognition and
enforcement of an award could only be provided by
the party against which it was made.?* (Under the
Geneva Convention, the party seeking recognition had
tojustify it). For al the contribution it has made to the
development of international commercial arbitration,
the lack of an institutional structure has undermined
the effectiveness of the Convention.

The contribution of the United Nations Commission

on International Trade Law (UNCITRAL)

When it created UNCITRAL in 1966, the General
Assembly of the United Nations recognized that
“divergencies arising from the laws of different States
in mattersrelating to international trade constitute one
of the obstacles to development of world trade” and
expressed the view that, with this Commission, the
United Nations could play “amore active role towards
reducing or removing legal obstacles to the flow of
international trade”.?®

20 The distinction between a foreign arbitral award and an
international arbitral award is a de facto question that the courts
have resolved case by case.

21 Brazil signed the 1923 Protocol, but did not ratify it.

22 Article 7 (2) of the New York Convention.

2 Article 1 (1) of the Convention.

24 Some countries entered reserves when ratifying the Convention.
The United States, for example, gave notice that it would apply the
Convention on a reciprocal basis and only to disputes deemed
commercial under United States law.

25 General Assembly resolution 2205 (XX1) of 17 December 1966,
fifth and ninth points.

UNCITRAL was given a mandate to promote the
“progressive harmonization” of the “law of
international trade”, and over the years it has become
themain United Nationslegal institution for developing
international commercial law.

It consists of 36 member States elected by the
General Assembly for periods of six years, representing
theworld' sdifferent geographical regionsand legal and
economic systems.?8 It is based in Vienna and has
approved, among other things, the UNCITRAL
Arbitration Rules (1976) and the Model Law on
International Commercial Arbitration (1985).

1. The 1976 Arbitration Rules

These Arbitration Rules?’ were approved after
consultation with governments and international

26 As of 2002, Argentina, Brazil, Colombia, Honduras, Mexico and
Paraguay were UNCITRAL members.

27 Approved by United Nations General Assembly resolution
31/98 of 15 December 1976.
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arbitration centres. They serve as a reference in
commercial contracts and are applied virtually
unaltered in ad hoc and institutional arbitration
proceedings and by the main arbitration centres.28

They are applied so universally because they were
drafted with the most diverse legal, social and economic
systemsin mind. Confirmation of thisuniversal acceptance
was provided by the agreement between the United States
and the Idamic Republic of Iran to use them to resolve
disputes between the two countries (Sekolec, 1987). The
Rules confirm the independence and autonomy of
arbitration proceedings insofar as they exclude any
obligation to conform to non-binding legal provisions
applicable to such proceedings. The arbitra tribuna may
conduct the arbitration in such manner as it considers
appropriate, provided that the parties are treated with
equality and that at any stage of the proceedingseach party
is given afull opportunity of presenting his case.?®

2. The 1985 Model Law

This was the outcome of intensive work and
consultation with institutions, governments and

VI

experts in the different regions of the world. The
resolution approving it included the recommendation
“that all States give due consideration to the Model
Law on International Commercial Arbitration, in view
of the desirability of uniformity of the law of arbitral
procedures and the specific needs of international
commercial arbitration practice” .%° It supplementsthe
New York Convention of 1958 and the 1976
Arbitration Rules. The latter depend on the binding
legal regime within which they are applied. The New
York Convention regulates enforcement procedures
but does not refer to the substance of arbitration. The
Model Law makes the Convention and Rules
operative, and is thus the third point in the legal
triangle regulating international commercial
arbitration.

The need to adopt the Model Law arose out of the
obstacles that national laws placed, and continue to
place, in the way of independent arbitration
proceedings.3! With few exceptions, however, the Latin
American countries have not yet brought their
legislation into line with the Model Law.

The Inter-American Convention

on International Commercial Arbitration

On 30 January 1975, the Inter-American Conference
on Private International Law approved this Convention,
also known as the Panama Convention. Just asthe New
York Convention dynamized commercial arbitrationin
the world, the Panama Convention has tried to do the
same on the American continent.

1. Historical background
Ten years before the first International Peace

Conference (The Hague, 1899), the countries of Latin
Americaapproved the 1889 Montevideo Treaty, which

28 | nstitutions using the Arbitration Rules include, among others,
the American Arbitration Association (AAA), the Inter-American
Commercial Arbitration Commission (1Acac), the Spanish
Arbitration Court, the London Court of International Arbitration
and theArbitration Court of the Stockholm Chamber of Commerce.
2 Article 15 (1) of the uncITRAL Arbitration Rules.

included arbitration provisions. It was ratified by only
six countries, however, and was not widely applied
(oAs, 19804). L ater, the Bustamante Code of 1928 also
included arbitration provisions,32 asdid the Montevideo
Convention of 1940 (0AS, 1980b). Once again, though,
the effects were few.

In 1934, however, the Seventh Conference of
American States created the Inter-American
Commercia Arbitration Commission (IACAC), which
isstill fully operational .33 1ACAC was conceived as an
organ of the Pan-American Union (now OAS), with the

30 United Nations General Assembly resolution 40/72 of 11
December 1985.

31 See Sekolec, 1987, p. 150.

32 The Bustamante Code on Private I nternational Law was approved
by the Inter-American Conference (Havana, 20 February 1928).
33 Resolution XLI, 23 December 1933, of the Seventh Conference
of American States in Montevideo.

RESOLVING INTERNATIONAL TRADE AND INVESTMENT DISPUTES -

GONZALO BIGGS



104 CEPAL REVIEW 80 -

AUGUST 2003

support of theAmerican Arbitration Association (AAA),
and its main responsibility was to create an inter-
American arbitration system (Norberg, 1975).

In 1967, the Inter-American Juridical Committee
approved a draft convention and, on 6 August 1973,
thefina version. With thisversion and the contributions
of different countries, the present Convention was
approved in Panama City in 1975 (Norberg, 1975,
pp. 280 and 281).

2. The Inter-American Commercial Arbitration
Commission (IACAC)

The objective of IACAC® is to establish and maintain
an inter-American system of alternative settlement
methods for commercial conflicts (arbitration,
conciliation and other methods) and to spread this
system in member countries.

Its main office is at 0ASs headquarters in
Washington, but it has national sections in different
countries. Its functions include administering
international commercial arbitration proceedings and
acting asamediator or conciliator when the partieshave
so agreed. Its income derives, among other sources,
from the membership dues and ordinary and
extraordinary contributions of national sections and
associate members.

The national sections, which are designated by the
IACAC Executive Committee in accordance with the
procedures laid down in its statute, are responsible for
implementing its plans and programmes. They haveto
be legal persons of recognized solvency whose
objectives coincide with those of IACAC. They are
usually chambers of commerce. Associate members
includetrade, academic or research associations whose
objectives are to promote or disseminate settlement
methods for conflicts of acommercial nature.

The Council is the highest IACAC body and its
members are the organization’s main officials —the
president, the three vice-presidents, the director general,
the secretary and the treasurer— and the main or alternate
delegates from the national sections. The officias are
€elected by the Council for renewabl e periods of two years.

3. The Panama Convention

The justification for the Panama Convention has been
questioned by some authors (Kearney, 1987, p. 736)

34 The IACAC Statute dates from 1 November 1996.

on the grounds that it merely replicates the New York
Convention. It did have particular importance, however,
inthat for thefirst timeinthe Latin American region it
established an international system of commercial law
that transcended national legislation.

Its contributions were as follows:

i) Itwasthefirst time the Latin American countries
had collectively come out infavour of international
commercia arbitration. It is significant that the
Panama Convention was approved when the only
countriesin the region to have acceded to the New
York Convention were Ecuador and Mexico, and
no country had joined the World Bank 1csID
(Norberg, 1975, p. 276).

ii) No less importantly, the Panama Convention
included not only the Latin American countries but
the United States as well. This internationalized
the system by making it necessary to harmonize
the civil law culture of Latin America with the
common law tradition of the United States.

iii) Unlike the New York Convention, which has no
institutional structure, the Panama Convention was
administered by IACAC.

iv) The Panama Convention resolved numerous
impediments in national laws. Some examples:. in
half of all cases, national legislation did not
recognize arbitration of future disputes. In other
cases, it wasforbidden for arbitratorsto beforeign,
or for arbitration proceedings to be conducted
abroad or in a language other than Spanish. The
Convention did away with these restrictions.®> As
regardsthe rules of procedureto be applied (about
which there was an intense debate), it was
established that, in the absence of agreement to
the contrary, arbitration would follow IACAC
procedures.3® These procedures came into force
in 1978, reproducing the UNCITRAL Rules
discussed earlier. Thus was the regional system
integrated into the international regime.3”

35 Argentina held out against the Panama Convention because it
regarded it as contrary to the national Constitution, and because
the country did not recognize the validity of arbitration proceedings
conducted abroad or by non-Argentine arbitrators (Norberg, 1975,
p. 283). Quite some time later, on 15 March 1991, Argentina did
sign the Convention, ratifying it on 1 March 1995.

36 Article 3 of the Panama Convention.

37 On 14 June 1980, the Inter-American Convention on
Extraterritorial Validity of Foreign Judgements and Arbitral Awards
came into force. This Convention has been signed by all the OAS
member States other than the United States, Canada and the English-
speaking countries of the Caribbean. Where arbitral awards are
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Dispute settlement in free trade agreements

Until the 1988 Free Trade Agreement between
Canada and the United States,3® trade agreements
dealt exclusively with trade in goods or services.
This new agreement changed that. In addition to
regulating such trade, its 20 chapters established a
special administration and rules applicable to all
economic relations between the two countries,

X

including dispute settlement. Its structure has been
carried over into the North American Free Trade
Agreement (NAFTA), Chile's free trade agreement
with Canada, Chile’s free trade agreement with the
United States and other such agreements. It is also
sure to influence the future Free Trade Area of the
Americas (FTAA).

The North American Free Trade Agreement

The North American Free Trade Agreement (NAFTA),
signed by the United States, Canada and Mexico, is
the main free trade agreement in the American
hemisphere.®®

Rather than supranational institutions with alegal
personality, assets and separate, independent
administrations, this treaty operates with the direct
involvement of the Contracting Parties. The main body
is the Free Trade Commission (hereinafter “the
Commission”) formed by ministerial-level
representatives from the three member countries, or
designated by them. Unless decided otherwise, their
rulings are arrived at by consensus.

NAFTA establishesageneral procedure and special
proceduresfor settling disputes. The general procedure
of Chapter 20 appliesin disputes over theinterpretation
or application of the Agreement or wherever a Party
considersthat an actual or proposed measure of another
Party is or would be inconsistent with the obligations
of the Agreement or cause nullification or impairment
of the benefits that could reasonably be expected from
it.*0 The special procedures apply to disputes over

concerned, it applies to everything not covered by the Panama
Convention.

38 The Free Trade Agreement between Canada and the United States
was signed in 1988 and came into force on 1 January 1989.

39 |t was signed on 17 December 1992 and came into force on 1
January 1994. Environmental Cooperation and L abour Cooperation
Agreements were signed in parallel.

40 Article 2004 of NAFTA.

investments (Chapter 11), financial services
(Chapter 14), antidumping and countervailing duty
(Chapter 19) and environmental and labour issues.*t
Of these procedures, it isthe onerelating to investment
that has been most often applied.

Thegeneral ruleisthat only the Contracting Parties
caninitiatethe formation of an arbitral tribunal to settle
disputes concerning the Agreement. | nvestment disputes
arethe exception, asthey can beinitiated by an investor
from any of the Parties. Furthermore, investors can
undertake the action on their own behalf or on behal f
of an enterprise of the other Party that is a juridical
person that the investor owns or controls directly or
indirectly.*? As regards the applicable law, the
Agreement stipulates that it (the Agreement) is to be
interpreted in accordance with its objectives and
international law. It does not state, therefore, that
tribunals must apply the national law of any of the
Parties. However, the Agreement on Environmental
Cooperation stipulatesthat the plaintiff may take action
on the grounds that it has experienced “a persistent
pattern of failure by that other Party to effectively
enforce its environmental law”.*® Concerning the
enforcement of arbitral awards, the Agreement lays

41 The Agreements on Environmental Cooperation and Labour
Cooperation were signed in parallel with NAFTA.

42 Article 1117 of NAFTA.

43 Articles 22 and 23 of the Agreement on Environmental
Cooperation.
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down special rulesin each case. Ininvestment disputes,
each Party is obliged to provide for enforcement in its
territory, but in the event of non-enforcement the
investor may seek enforcement of an arbitration award
under IcsID, the New York Convention or the Panama
Convention, whether or not a direct request for
enforcement has been made to the Commission.** In
other cases, the rules are more complex. Broadly
speaking, the winning party may suspend the
application to thelosing party of benefits of equivalent
effect to the sums owing if the losing party refuses to
comply with the award.*®

1. Investment disputes (Chapter 11)

Thisappliesto disputes between any of the Contracting
Parties and an investor from another Party in the
Situations it describes.*® It operates when an investor
from one of the three countries complains that the
government of the host country has not complied with
the obligations of the Agreement. In these cases,
investors may ask for their complaint to be resolved
under one of the following procedures:

— TheWorld Bank icsiD

— Thelcsip Additional Facility*

— TheuNCITRAL Arbitration Rules.

Alternatively, theinvestor may approach the courts
of the country hosting the investment. One
characteristic of this mechanism is that final arbitral
awards are automatically enforceable in the national
courts of the host country.

Asof 2002, there had been six cases brought under
Chapter 11 by investing companies from the United
States against Mexico and one against Canada. The

X

cases against Mexico were brought under the 1csiD
Additional Facility. The case against Canada, on the
other hand, was brought under the UNCITRAL Rules.
Of the cases against Mexico, three have been settled
and three are pending.*® Some interpretations of these
rulings have broadened different concepts used in
international agreementsin unprecedented terms. One
example of thisisthe refusal by aprovincial Mexican
authority to grant a particular construction permit on
environmental grounds, something that an arbitration
ruling construed as “tantamount to expropriation”.*°

2. Antidumping disputes (Chapter 19)

Article 1903 provides that a party may request that an
amendment of another party’s antidumping or
countervailing duty statute be referred to a binational
panel for adeclaratory opinion asto whether or not the
amendment conformsto the relevant provisions of wTo
or NAFTA, or whether it has the effect of overturning a
prior decision of the panel.

Article 1904 concerns the final antidumping and
countervailing duty determinations of an importing
party, and the existence of prejudice, and stipul atesthat
these determinations may be reviewed by a binational
panel as an alternative to judicial review or appeal to
the competent national bodies in some of the three
countries. As a safeguard against faulty or mistaken
panel procedures, article 1904 provides for an
“extraordinary challenge procedure’. This gives the
right of appeal, in serious cases, to acommittee of three
judges selected from individuals who have been
members of the federal courts of Mexico or the United
States or of the higher courts of Canada.

Private international arbitration centres

Private international arbitration centres have been
another factor in the expansion of arbitration, as their
importance has steadily grown. The modern trend is
towards arbitration by specialist institutions, rather than
special arbitration.

44 Article 1136 of NAFTA.

45 Article 2019 of NAFTA.

46 See Alvarez (2000) for a full analysis of Chapter 11 of NAFTA.
47 See section XV, subsection 3 below.

Institutional private arbitration is a predictable,
stand-alone facility administered without outside
intervention, which ensures that standard procedures

48 The cases heard against Mexico and the dates of the respective
awards were: i) Robert Azinian, 1 November 1999; ii) Metalclad,
30 August 2000, and iii) Waste Management, 2 June 2000. The
cases pending are: i) Técnicas Medio Ambientales, filed on 28
August 2000; ii) Waste Management, filed on 30 April 2001, and
iii) Fireman's Insurance, filed on 15 January 2002.

49 Metalclad versus Mexico. See icsip (2001).
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will be conducted by independent professionalsand that
awards will not be challenged. When rulings are made
by the leading international centres, furthermore, the
prestige of theinstitution and the New York Convention
ensures that they will be promptly complied with in
the place of arbitration and the rest of the world. It
should be added that States and State enterprises can
be (and have been) plaintiffs or defendants at these
arbitration centres. Their advantages are speed, low cost,
the professional quality of arbitrators, confidentiality,
security of enforcement and the elimination of appeals
to local courts, assuming in this last case that the
country’s legislation allows the parties to agree freely
on the procedures that arbitration will follow.

The main centres are the American Arbitration
Association (AAA), the International Arbitration Court
of the International Chamber of Commerce (1cc), the
London International Arbitration Court and the
Arbitration Court of the Stockholm Chamber of
Commerce.®® The International Federation of

XI

Commercial Arbitration Institutions was founded in
1985 and now has a membership of 74 arbitral
organizations in 46 countries, while in 1999 the AAA
formed the Global Center for Dispute Resolution
Research, which bringstogether the different arbitration
institutions in the public and private sectors. Its
objective isresearch into international arbitration.

The following figures will give some idea of the
scale of institutional arbitration.

In 1966, the AAA received 13,000 conciliation and
arbitration cases. In 2001 the figure was 218,000, of
which 650 wereinternational. Theicc, founded in 1923,
has had a similar experience. In a period of 12 years,
from 1979 to 1990, it received 3,500 cases, whichisas
many asit had had in the first 55 years of its existence
(1923-1978).51 A similar trend has been seen at the
other international centres, particularly those in Asia,
such as Hong Kong and China. By contrast, the
International Court of Justice has settled no more than
100 cases in its 58 years of existence.

The American Arbitration Association (aaa)

1. Description

The AAA is the world's leading arbitral institution. It
was formed in 1926 by businessmen, lawyers, traders
and academics in the United States to circumvent the
risks and expense of a judicia system that was not
responsive to the needs of theindustrial age. In 1992 it
received its millionth case, and each year more cases
are received than the year before. It is run by a board
whose members include representatives of leading
industrial and commercial concerns, law firms and
academic institutions in the United States. It has 35
officesin the United States, 53 cooperation agreements
with arbitral institutions in 39 countries, an Advisory
Council for Asiaand another for Latin America.
TheAAA appliesUNCITRAL procedures, with some
differences depending on whether the arbitration

50 There is also the Arbitration and Mediation Center of the World
Intellectual Property Organization (wipo) which, while
administratively part of the International Bureau of wiro, operates
independently. It was set up in 1994 and provides mediation and
arbitration services for the settlement of disputes among private

concerned is domestic or international or concerns
specific sectors such as construction, intellectual
property or others. The arbitrators are appointed from
existing rosters once they have met various
requirements, including attendance at specialization
courses held by the AAA.

In 1996 the International Centre for Dispute
Resolution was set up as a separate division of the
AAA. In 2001 the Centre handled 649 cases and
became the world’s leading institution for the
handling of international commercial arbitration.
These cases represented claims and counterclaims
totalling over US$ 10 billion, and 43% were over a
million dollars. The cases resolved involved
arbitrators or parties from 63 countries, and the
average settlement time was under 10 months (AAA,
2002).

organizations. Its areas of specialization are intellectual property,
electronic commerce and Internet disputes.

51 The icc mainly deals with international arbitration, while the
AAA works with both domestic and international cases.
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The International Chamber of Commerce (Icc)

1. Description

Theicc istheworld’sleading international commercial
organization. Its objective is to promote international
trade and investment. It was founded in 1919 and its
members are companies and commercial organizations
from over 130 countries. Throughitsnational committees
it has access to governments for issues involving
international trade and investment. After the creation of
the United Nations, the 1IcCc was granted highest-level
consultative status with the UN and its specialized
agencies.> It currently maintains and coordinates
programmes with wTo and 1CsID, among others.

Theicc isrun by a Council of delegates from the
national committees which generally meets every two
years.

In 1923, the icc established the Court of
International Arbitration (hereinafter “the Court”) as
an independent organization to act on behalf of its
partners. Since its creation, the Court has played a
leading role in the main initiatives to develop
international commercial arbitration. It has 112
members in 73 countries, and its responsibility is to
organize and supervise, with the support of a Secretariat
of 40 professionals, arbitrations carried out under its
Rules. Together with the AAA, it isthe world's leading
commercial arbitration centre.

The Court has handled over 11,000 cases sinceits
inception, and since 1999 more than 500 cases a year
have been admitted. In 2001 it received 566 applications
from 116 countries, and made 341 awards. Some 54%
of cases were for amounts in excess of a million
dollars.5® Casesinvolving litigantsfrom Latin America
and the Caribbean made up 9.2% of thetotal in 2001.54

52 www.iccwbo.org.

53 www.iccwbo.org.

54 The main countries involved were Brazil (28 litigants), Mexico
(26) and Argentina (16).

2. Arbitration

The current rules came into force on 1 January 1998
and have applied to arbitration proceedings initiated
sincethen.%® The Court does not resolve disputesitself;
its function is to see that the Rules are applied.

Its characteristics are as follows: i) the Court’s
direct administration responsibilities include
confirmation of arbitrators and prior review of awards
to check that they are properly grounded and formally
correct; ii) theflexibility and universality of the system
means that arbitration can be carried out anywhere in
the world.

The tribunal is governed by its Rules and applies
the laws agreed upon by the parties. In the absence of
agreement, it appliesthelawsit considers appropriate.
Onceit hasreceived the dossier, the tribunal draftsthe
terms of reference (summarizing the claims and
counterclaims and defining the issues in dispute) and,
once these have been signed by the parties and
arbitrators, sends them to the Court for approval. Next,
the tribunal proceeds to hear and settle the case. Once
this procedure is complete, it has six months to make
the award, the draft of which first has to be approved
by the Court. The Court may alter the form of the award
and draw attention to any substantive issues. No award
can be made beforethe Court hasdonethis. Arbitrators
fees and administrative expenses are determined
exclusively by the Court.

Oncethe award has been notified by the Secretariat,
the parties have to comply with it without further
formalities, and it is understood that they have waived
any right of recourse. The Rules state that the award
may be subject (for 30 days after notification) only to
requests for the correction of errors of typography,
calculation or interpretation.

55 See Griguera-Naon (1998).
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Differences between the arbitration procedures

of the AAA and the icc Court of Arbitration

The procedures of the AAA and the 1cc Court of

Arbitration have the following differences:

— Inthe AAA, the arbitrators are appointed by the
parties or, failing agreement, by the AAA, from
existing rosters; the Court, on the other hand, does
not have rosters of arbitrators, and in the absence
of agreement appointments are based on the
recommendations of its national committees;

— The Court supervises proceedings from beginning
to end, and requires the tribunal to deliver terms
of reference within two months of receiving a
case.®® This requirement helps identify the
substantiveissues and meansthat alarge proportion
of cases are resolved amicably during this period.
This procedure does not exist in the AAA, which
leaves the arbitrator free to take decisions and
conduct proceedings freely and without
interference or oversight.

X1V

— A draft of the award has to be reviewed and
approved by the Court, which may also comment
onitssubstantive aspects.>” The AAA doesnot carry
out such review.

— The procedures of the AAA, unlike those of the
Court, require preliminary hearings or pre-
arbitration conferences, especially for large and
complex cases.

— The main function of the Court is to resolve
international arbitration cases. The AAA, on the
other hand, concentrates on domestic cases. Only
in the last decade have international cases come
to account for a substantial proportion of its
work.

— Arbitratorsare required to have attended training
courses before they can be included on AAA
rosters. The Court does not have this
requirement.

Agreements for the promotion and protection

of investments (APPI)

APPI%® have helped popularize international arbitration
as the most expeditious instrument for settling
investment disputes. Their development has been so
spectacular that the total number of agreements signed
is not known with any certainty. In 2000, there were
believed to be from 1,400 to 1,800 (Parra, 2000),
covering 155 countries.>®

The first APPI were inspired by the treaties of
friendship and freedom of trade and navigation of the
nineteenth century. The earliest isbelieved to have been

56 Article 18 of the Court’sArbitration Rules (“Rules of the Court”).
57 Article 27 of the Rules of the Court.

58 See Dolzer and Stevens (1995) on this subject.

59 World Bank, www.worldbank.org/icsid/treaties/intro.htm.

the one signed in 1959 between Germany and Pakistan.
It included clauses dealing with the resolution of
differences between the Contracting States, but not of
those between anational of one State and the other State
(Parra, 2000).

The contents of APPI have beeninfluenced by ICSID
sincethe creation of thelatter in 1965.%° Appi havethus
become fairly uniform and, by signing them,
Contracting States are generally agreeing to use
international arbitration to resolve any differences
between an investor and a Contracting State.

60 1n 1969, icsip approved a Model Clause relating to the
Convention on the Settlement of Investment Disputes for Bilateral
Investment Agreements.
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Subsequently, when disputes arise, the existence of this
prior consent inthe APPI can prevent a Contracting State
fromraising any valid objection to the arbitration agreed
on.

APPI also designate an international arbitral
jurisdiction to settle disputes over their interpretation
or application, but not over substantive issues.

XV

Another common provision waives diplomatic
protection for any dispute that a nationa of one of the
Contracting States and the other Contracting State have
agreed to submit to IcsID arbitration.5? The arbitration
facilities most commonly designated are IcsID and its
Additiona Facility (which can be used by non-members
such asCanadaand Mexico)®? and the Rulesof UNCITRAL.

The International Centre for Settlement

of Investment Disputes (ICSID)

1. Description

IcsID (hereinafter “the Centre”) was created by
international treaty on theinitiative of the World Bank,
and its main office operates out of World Bank
headquarters.53

As of April 2002, there were 134 member
countries. The purpose of the Centre is to “provide
facilitiesfor conciliation and arbitration of investment
disputes between Contracting States and nationals of
other Contracting States in accordance with the
provisions of this Convention” .64

It consists of an Administrative Council and a
Secretariat, and it maintains panels of conciliators and
arbitrators. The Council is composed of one
representative of each Contracting State, usually the
governor whom each State appointsto the World Bank

61 appi often make article 27 (1) of the icsip Statute applicable.
This states that “No Contracting State shall give diplomatic
protection, or bring an international claim, in respect of a dispute
which one of its nationals and another Contracting State shall have
consented to submit or shall have submitted to arbitration under
this Convention, unless such other Contracting State shall have
failed to abide by and comply with the award rendered in such
dispute”.

62 On 27 September 1978, the Administrative Council of icsip
authorized the Secretariat to administer, at the request of interested
parties, certain procedures between States and nationals of other
States that were outside the scope of 1csiD. The sphere within which
these procedures are administered is stipulated in the Rules of the
Icsip Additional Facility.

63 The treaty was opened for signature by World Bank members on
18 March 1965 and came into force on 14 October 1966.

64 Article 1 (2) of icsip.

and who representsit ex officio at the Centre. The same
rule applies to aternates. The President of the World
Bank ischair of the Council ex officio, but hasno vote.
The Council sets the conditions under which the
secretary general and the alternate secretaries general
work.

The Secretariat is staffed by a secretary general
and one or more alternate secretaries general, and by
Centre personnel. The secretary general iselected by a
two thirds majority of Council members, at the proposal
of the president, and servesfor arenewable term of six
years.

The conciliators and arbitrators on the rosters are
qualified individualswho have to meet the requirements
set out in the Convention. Each Contracting State may
place four people on each roster; these individual s may
but need not be nationals of that State. In addition, the
chair may choose 10 people of different nationalities
for inclusion in each roster.

2. Arbitration

A Stateor anational of aContracting State may initiate
arbitration®® by applying to the secretary general. Once
the application has been recorded and notified, atribunal
isformed. This may consist of asingle arbitrator or an
odd number of arbitrators appointed by agreement
between the parties. In the absence of agreement, the
tribunal will consist of three arbitrators of whom one
will be appointed by each party and the third (who will
chair the tribunal) by mutual agreement. If thereis no

65 See Shihata and Parra (1999).
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such agreement, the president will appoint the third
arbitrator.

The tribunal resolves differences in accordance
with thelegal rules agreed upon by the parties or, where
thereis disagreement, appliesthelegidation of the State
that is a party to the dispute. Notwithstanding, the
parties may agree that the tribunal should resolve the
dispute ex aequo et bono. As regards procedures, the
tribunal must apply the provisions of the Arbitration
Rules, unless the parties agree otherwise.56

The decisions of the tribunal must be taken by
majority vote among all its members. Once the award
has been made it is binding upon all parties, and there
is no right of appeal or any recourse other than as set
forth inthe Convention, which specifiesonly therights
of clarification, review and annulment.®”

All Contracting States must recogni ze the binding
nature of awards and are obliged to enforce the
monetary obligations they entail within their own
territory asthough they were adefinitive ruling handed
down by a court of the State concerned.

As of 1999, claims for monetary prejudice had
totalled an estimated US$ 5 billion, with acase average
of US$ 90 million. The sumsawarded, however, ranged
from US$ 400,000 to US$ 30 million. In other words,
they were between 5% and 20% of the sums claimed
(Shihata and Parra, 1999, p. 337).

3. The Additional Facility

On 27 September 1978, the Administrative Council
authorized the Secretariat to administer, at the request
of the interested parties, certain procedures between
States and nationals of other States that were outside
the scope of the Convention. Accordingly, the rules of
the Additional Facility were approved. These apply to
investment disputesin which one of the partiesisnot a
Contracting State or a national of a Contracting State
of the Convention. Thisisthe case with Brazil, Canada
and Mexico, which are not 1csiD members.

4. The development of ICSID

After a slow start, the following events turned 1CcsiD
into amajor international arbitration centre;

66 The Arbitration Rules were approved by the icsip Administrative
Council on 25 September 1967. They were amended on 26
September 1984.

67 Article 52 of the Rules lists five grounds for seeking annulment
of an award.

i) The creation, in 1978, of the Additional Facility
already referred to;

ii) The gradual incorporation of the Latin American
countries, other than Mexico and Brazil;

iii) The development of APPI and the designation in
such agreements of 1csID or the Additional Facility
of 1csID to settle differences between national
investors from any of the Contracting States and
these States;

iv) The 1995 implementation of NAFTA, whose
Chapter 11 establishesthat investment disputeswill
be resolved by IcsiD, the Additional Facility of
ICsID or the Rules of UNCITRAL, and

v) The lifting by the Commission of the Cartagena
Agreement of the ban on referring investment
disputes to a non-domestic jurisdiction.®®

5. The Latin American presence

As already noted, the Latin American countries were
the last to join the Centre. The first of them was El
Salvador, in 1984. Other countries continued to join
during the 1990s, until only Brazil and Mexico were
left outside. Thelast to join was Uruguay, in September
2000.

Although they have been membersfor only ashort
time, the Latin American countries have already
accounted for alarge share of the cases handled by the
Centreor itsAdditional Mechanism, or pending before
them.

Thus, of the 113 cases recorded up to 2002, 30
have been lodged by foreign investors against Latin
American countries. With one exception, all have
originated from an APPI, and of the 45 cases pending,
17 are against countriesin theregion.® Argentina, with
12 applications against it, is the country involved in
the largest number of cases. It is followed by Mexico,
with six casesunder the Additional Facility and Chapter
11 of NAFTA.70

68 Article 34 of Decision 220 of the Commission of the Cartagena
Agreement, of 11 March 1987, establishes that each country may
determine in its own legislation what dispute resolution facility is
to be applied to foreign investment.

69 www.worldbank.icsid.org.

70 See icsip (2002) and www.worldbank.icsid.org. In all the cases
involving Latin American countries, the plaintiffs have been
industrialized country investors. The only exception might be
Lucchetti, a Chilean company that in 2002 requested arbitration of
its differences with the Government of Peru.
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The World Trade Organization (WTO)

1. Description

wTO replaced the General Agreement on Tariffs and
Trade (GATT) of 1947, and is now the institution that
guidesthe multilateral system of international trade. It
was created by the Marrakesh Ministerial Agreement
of 1994, which ended the Uruguay Round of GATT
negotiations and also approved some other important
agreements.”> Among these was the Understanding on
Rules and Procedures Governing the Settlement of
Disputes (hereinafter the“ Understanding”). Thisinturn
established the Dispute Settlement Body (DSB), which
is administered by wto’2 and has rapidly become one
of its main agencies.

Unlike the other facilities analysed, wTo
procedures apply exclusively to commercial
disagreements between States. These procedures are
also characterized by their gradual approach, and are
expressly intended to be non-contentious.” Thus, the
terms used are “difference” rather than “dispute”,
“special group” rather than “tribunal”, and “report” or
“recommendation” rather than“ruling” or “judgement”.

The functions of wto are discharged by the
Ministerial Conference, whichisempowered to resolve
all matters included in the Multilateral Trade
Agreements adopted at Marrakesh (hereinafter “the
Agreements”)’™ if a member so requests.”® It is
composed of representatives of all member countries
and meetsat |east once every two years. Intheintervals,
its functions are discharged by the General Council,

"L The Uruguay Round of multilateral trade negotiations conducted
by GATT began in 1984 and concluded with the Final Act of
Marrakesh in 1994.

72 Article 111 (3) of the Marrakesh Agreement.

73 Article 3 (10) of the agreement entitled Understanding, which
appears as Annex 2 of the Marrakesh Agreement. See wto (1999).
74 These agreementsare an integral part of the Marrakesh Agreement
and are: i) the Multilateral Agreements on Trade in Goods; ii) the
General Agreement on Trade in Services; iii) the Agreement on
Trade-Related Aspects of Intellectual Property Rights; iv) the
Understanding on Rules and Procedures Governing the Settlement
of Disputes, and v) the Trade Policy Review Mechanism. The
Plurilateral Trade Agreements, on the other hand, form part of the
Marrakesh Agreement only in respect of those members that have
accepted them.

S Article IV (1) of the Marrakesh Agreement.

which also includes representatives of all member
countries. This meets whenever it deems appropriate,
establishes its procedural rules, approves those of the
different Committees and performsthe functions of the
DSB.

At the meetings of the Ministerial Conference and
the General Council, and at those of the DSB, each
member country has a vote and decisions are taken by
consensus.”® The Ministerial Conference appoints the
director general and specifies his or her powers and
responsibilities. The director general runsthe Secretariat
and appoints its staff.

2. Procedures

The DSB has overcome the inadequacies of the GATT
system and successfully coped with the increase in
international commercial claims. From 1995 to October
2002, 268 cases were presented, and in over afifth of
these the parties reached agreement through
consultation or similar measures.

The new procedureis characterized by afaster and
more automatic approach to panel selection and by the
creation of apermanent Appellate Body.”” Itisalso an
integrated system that allows countries to bring up
disputes relating to wto and the Multilateral Trade
Agreementsalready referred to. Thismakesit possible
for the DSB to exercise its authority over the General
Council of wto and also over the Councils and
Committees of the Agreements referred to.

The objective of the procedureisnot to hand down
rulings but to resolve differences between the parties.
For this reason, priority is given to consultation,
mediation and conciliation, which can take place at any
stage of the procedure. The automatic character of the
procedure is reflected in the fact that once it has been

76 According to article 2 (4) of the Understanding on Rules and
Procedures Governing the Settlement of Disputes, the bse is deemed
to have taken a decision by consensus “if no Member, present at
the meeting of the bss when the decision is taken, formally objects
to the proposed decision”.

77 Composed of seven people of recognized authority unaffiliated
with any government. They are appointed by the pss for terms of
four years and three are involved in each case on arota system.
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initiated by one party, itsjurisdiction is binding on the
party against which it is directed, merely by virtue of
that party being awTo member.

In contrast to GATT, the DSB procedure is
predictable and defined. Under GATT, rulings had to be
made by consensus and there was no deadline.
Opposition from one country was enough to block a
ruling. With wto, on the other hand, the opposite
applies: decisions are deemed to have been approved
unlessthereis aconsensus for rejection. Furthermore,
proceedingsare clearly defined. Unlessthe partiesagree
otherwise, they cannot last longer than ayear, if there
is no appeal, or 15 months, if there is. In the case of
perishable objects, the procedure may last no longer
than three months.

The procedure has the following four stages: i)
consultation; ii) if no agreement isreached, the dispute
isresolved by aspecial group or panel, usually of three
members; iii) either of the parties may appeal to the
Appellate Body on issues of law in the panel report or
ruling; and iv) execution and enforcement of Appellate
Body rulings.

Panels are composed of well qualified individuals
who may be government officials, but may not be
nationals of the countries whose governments are
partiesto the dispute or third parties, unless the parties
agree otherwise. To facilitate the choice, the Secretariat
maintainsan indicativelist of eligible people. Members
may periodically suggest namesfor thisindicativelist.
Panels have three members, unless the parties agree to
increase the number to five. The Secretariat proposes
candidates, and these may be opposed only for
“compelling reasons’.”™®

XVII

Conclusions

Access to the main dispute resolution facilities analysed
and described in this paper entails major responsibilities
for Latin American governments and companies. They
need to keep themsalves constantly informed of therulings
and procedures of the relevant international bodies, and
to train professional sto participate in the cases that come
up, thereby avoiding the high cost of foreign advisors.
Another priority should be modernization of national

78 Article 8 (6) of the Understanding.

TheAppellate Body can confirm, amend or revoke
the legal findings and conclusions of the report. Its
recommendations are adopted by the bsB and accepted
unconditionally by the partiesto the dispute, unlessthe
DSB decides by consensus not to adopt the report within
30 days of this being distributed to members.

When the recommendations of the specia group
or Appellate Body conclude that a measure is
incompatible with one of the Agreements, the member
affected must review that measure and advise, within a
reasonable time, how it proposes to apply the
recommendations of the DsB, under the latter’s
supervision. In the event of disagreement, thiswill be
resolved as soon as possible by the special group that
originally dealt with the matter.

If the recommendations are not applied, a special
procedure allows the member concerned to be asked
for somemutually acceptable temporary compensation.
If this compensation is not agreed within 20 days, the
other party can ask the DsB for authorization to suspend
concessions or other obligations under the agreements
to alevel equivalent to nullification or impairment.”™
If the member concerned challenges the level of
suspension proposed or the procedure followed, the
matter issubmitted to the arbitration of the special group
which dealt with it, if available, or of an arbitrator
appointed by the Director General. In any case, the
suspension of concessions or other obligations is
temporary and applies only until the measure declared
incompatible with the covered agreement has been
reversed, or the member country offers to resolve the
nullification or impairment, or a mutually satisfactory
solution is found.

legidationto makeit possiblefor international commercial
arbitration to be carried out in the countries of the region
rather than in another hemisphere, which iswhat hasbeen
happening up to now.

7 Article 22 (3) of the Understanding lays down the following
order for suspension of concessions or other obligations by the
complainant: i) those in the same sector asthat in which aviolation
has been found; ii) if thisis not practicable, those in other sectors
under the same agreement; and iii) if the circumstances are serious
enough, those under another covered agreement.
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