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1. Introduction 

The formation of a Western Hemispheric Free Trade Area (WHFTA) poses mam-

challenges to i t s nego t ia tors . Chief among these w i l l be whether and how the 

negot iators v.-ill choose to handle e x i s t i n g ü.S tirade laws that w i l l remain in 

place and could a f f e c t trade r e l a t i o n s between the United States and the other 

WHFTA countries even a f t e r an agreement i s reached. One such law i s Section 301 

of the Trade Act of 1974. Section 301 i s that port ion of U.S. trade la\v that 

provides author i ty to the US Trade Representative (USTR) to negot iate , under 

threat of U.S. trade r e t a l i a t i o n , the reduct ion of f o r e i g n government imposed 

impediments to trade. The use of th i s lav;, which has been dubbed "aggressive 

uni lateral ism" by some trade po l i cy experts , has increased in the past decade, 

spurred on by the U.S. Congress where support i s strong f o r strengthening various 

elements of the s tatute . Latin American countr ies have had considerable 

experience with Section 301. Indeed. Guatemala was the target of the f i r s t 

Section 301 case f i l e d in 1975. Since that time, nine more cases have been 

i n i t i a t e d against countries from the region, with several current ly ongoing. In 

addit ion , in the f i r s t year of a supplementary 301 prov is ion , known as Super 301, 

the government of Brazil was branded as one of only three p r i o r i t y countries f o r 

market access negot ia t i ons , and an addit ional 301 case was s e l f - i n i t i a t e d by the 

USTR. 

The increased use of Section 301 has been a source of c o n f l i c t and 

controversy in the international communit}-. From the point of view of other 

countr ies , ac t i ons taken under th is law are o f t en perceived as an unreasonable 

intrusion in to the the i r p o l i c i e s . ^ One of the chie f goals of the Canadians 

^See Moreira (1990) f o r an example of the Brazi l ian viev; of Section 301. 
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during the Canada-U.S. Free Trade Area (CUSTA) talks was to gain special 

exc lus ion from cer ta in trade laws, inc luding Sect ion 301. What the Canadians 

achieved in these ta lks was the c reat ion of a dispute settlement mechanism 

designed to achieve expedit ious and f a i r s o lu t i ons to disagreements that might 

ar i se between the two countr ies . This mechanism o f f e r s several approaches to 

dispute settlement including consu l ta t i ons , mediation, binding arb i t ra t i on , and 

recourse t o outside experts and panels. A s imi lar format has been agreed to by 

the negot ia tors of the North American Free Trade Area (NAFTA). 

The ex is tence of the CUSTA dispute settlement mechanism, however, in no way 

supersedes the authority granted to the USTR. Indeed, there have airead}- been two 

301 cases f i l e d against the government of Canada s ince the signing of the trade 

agreement between the two countr ies , with one r esu l t ing in trade r e t a l i a t i o n . A 

third case was resolved using the newly created dispute mechanism. Section 301 

has been discussed in other f o r a . Most r e cent ly , the European Community (EC) has 

c a l l e d f o r the e l imination of Section 301 as a target f o r negot iat ion in the 

Uruguay Round.^ This was met by oppos i t i on from U.S. negot ia tors , who warned 

that Congress would l i k e l y refuse to r a t i f y any agreement that included such a 

prov i s i on . 

There are a var ie ty of scenarios where i t i s conceivable that, absent any 

agreements to the contrary within a WHFTA pact , the use of Section 301 may 

increase v i s á v i s WHFTA countr ies . F i r s t , i f the V7HFTA i s successful then trade 

w i l l r i s e , and U.S. d i r e c t f o re ign investment w i l l almost cer ta in ly expand into 

the WHFTA countr i es . As th i s happens, U.S. f irms w i l l undoubtedly experience 

problems with l o c a l s ta tutes , governmental p r a c t i c e s , and the l i k e that may cause 

^See Jul ie Wolf , "EC Seeks Removal of U.S. Trade Law as Part of Accord," The 
Wall Street Journal. November 5, 1991, pg. A14, column 3. 



them to seek remedies avai lable undex* Section 301. The greater the amount of 

trade that i s stake, the more l i k e l y i s the U.S. government to f e e l p o l i t i c a l 

pressure to pursue the case. Moreover, i f the agreement i s successful in 

expanding Latin American exports to the United States , then U.S. trade 

negot iators v ; i l l enjoy increased leverage in any future negot iat ions over 

b i l a t e r a l d isputes . With greater l everage , comes the l i k e l i h o o d of additional 

complaints. F ina l ly , given the l i k e l i h o o d that the current Uruguay Round wi l l 

f a i l to produce an agreement on lowering various n o n t a r i f f b a r r i e r s , there wi l l 

be even more pressure by Congress and various U.S. exporter groups to seek to 

lower barr iers v.'ithin the context of regional trade agreements. I f unsuccessful 

in such ta lks , then the only recourse may be the un i la te ra l use of Section 301. 

Thus, there are good reasons f o r the WHFTA countr ies to consider what impact the 

completion of a WHFTA pact might have on the use of Sect ion 301. 

The purpose of th is paper i s to examine the ro le that Sect ion 301 plays in 

the ongoing trade re la t i ons bet\veen the other countr ies of the WHFTA and the 

United States and to discuss and analyze the various opt ions avai lab le to these 

other countries with respect to th is law. The paper w i l l review the h is tory of 

Section 301 with spec ia l reference to disputes betv;een the United States and 

other VJHFTA countr ies , study the Canada-U.S. approach t o dispute settlement, and 

propose some options f o r WHFTA. 

2. Section 301 as an Instrument of U.S. Trade Po l i cy 

2.1 D e f i n i t i o n of the Statute and Administrative Procedures 

Section 301 of the Trade Act of 197A, as amended by the Trade Agreements 

Act of 1979 and again by the Omnibus Trade and Competitiveness Act of 1988, 



provides broad authority to the United States Trade Representative (USTR) to 

negot ia te the e l iminat ion of any a c t , p o l i c y or prac t i ce of a f o re ign government 

that i s viev;ed to be (a) incons is tent with the prov is ions o f , or otherv;ise denies 

the United States b e n e f i t s under, any trade agreement, or (b ) an u n j u s t i f i a b l e , 

unreasonable, or discr iminatory burden or r e s t r i c t i o n on U.S. commerce. Should 

negot ia t i ons f a i l to produce the des ired goa l , then the USTR has the authority 

under t h i s statute to r e t a l i a t e against those prac t i ces by imposing trade 

sanct ions or by ordering the suspension or withdrawal of U.S. trade concessions. 

The statute was f i r s t incorporated into U.S. trade in order to provide a 

mechanism f o r allowing American f irms access to the consultat ion and dispute 

settlement mechanisms of the General Agreement on T a r i f f s and Trade (GATT).' 

Since that time the law has been changed to go wel l beyond GATT covered trade 

d i sputes . For instance , according to the lav; in i t s present form, U.S. commerce 

inc ludes internat ional trade in goods or s e rv i ces as well as f o re ign d i rec t 

investment by U.S. persons with impl i cat ions f o r trade in goods or se rv i ces . 

The law a l so s p e l l s out in more d e t a i l the types of p o l i c i e s , acts or 

p r a c t i c e s that the USTR i s d i rected to see e l iminated. "Unjust i f iab le " prac t i ces 

are those that v i o l a t e or are incons is tent v;ith U.S. international r i g h t s . 

"Discriminatory" prac t i ces are those that deny most- favored-nation treatment to 

U.S. commerce. The term "unreasonable" r e f e r s to a c t s , p o l i c i e s or pract i ces that 

are not necessar i l y i l l e g a l or incons is tent with U.S. international legal r i g h t s , 

but are viewed as being unfa ir . Examples of such prac t i c e s are i d e n t i f i e d in the 

1988 amendment to Section 301. They include inter alia denial of investment or 

trade opportuni t ies ; denial of adequate i n t e l l e c t u a l property r ights pro tec t i on ; 

'For more on the re la t i onsh ip between Section 301 and the GATT dispute 
settlement process , see Feketekuty (1990) . 



to lerance of systematic ant i - competit ive a c t i v i t i e s by f ore ign f i rms; f ore ign 

export target ing ; and f o re ign prac t i ces deemed to be ant i - l abor such as laws 

r e s t r i c t i n g the r ights of labor unions t o organize or bargain c o l l e c t i v e l y , lavjs 

allov'ing ch i ld or f o rced labor , and f a i l u r e by governments to provide standards 

f o r minimum vages, hours of work, and occupational health and sa fe ty . 

A 301 case begins in one of two ways. I t may s tar t with a p e t i t i o n f i l e d 

v.̂ ith the USTR requesting act ion and s e t t i n g f o r t h a l l e g a t i o n s in support of the 

request . The USTR has 45 days to decide whether t o i n i t i a t e an inves t igat i on . 

A l t e rnat ive ly , the USTR may s e l f - i n i t i a t e an inves t i ga t i on on his own or at the 

d i r e c t i o n of the President. In e i ther event, once begun, the statute spe l l s out 

several deadl ines f o r poss ib le ac t ion . 

At the outset of an inves t iga t i on , the USTR i s required to request 

consultat ions with the f o re ign country regarding the issues of the case. The goal 

of these consultat ions i s the negot iat ion of a binding agreement to eliminate the 

prac t i ce or p o l i c y that in ter f e res with U.S. commerce or an agreement f o r the 

f o re ign country to provide compensating, pre ferab ly to the U.S. sector that vas 

o r i g i n a l l y harmed by the po l i cy or p r a c t i c e . I f the f o re ign country i s a 

signatory with the United States of a trade agreement, such as GATT or the CUSTA, 

and consultat ions do not produce an agreement, then the matter i s to be taken to 

formal dispute settlement procedures provided under the agreement at the end of 

the consultat ion period s p e c i f i e d in the agreement or a f t e r 150 days from the 

s tar t of consul tat ions , whichever i s shorter . 

Regardless of whether or not formal dispute settlement i s involved, the 

USTR has a c l e a r deadline f o r announcing h is determinations regarding the grounds 

f o r ac t ion and the act ions to be taken in the event that consultat ions f a i l . In 

cases involving formal dispute settlement, the deadline i s the e a r l i e r of the 30 



days a f t e r the end of dispute settlement proceedings or 18 months a f ter the 

i n i t i a t i o n of the i n v e s t i g a t i o n . In most other cases the deadline i s 12 months 

a f t e r the case i s i n i t i a t e d , except f o r cases involv ing an a l l egat i on of the 

denial of i n t e l l e c t u a l property r ights p ro te c t i on , where the deadline i s 6 months 

a f t e r i n i t i a t i o n . Any ac t i ons taken by the United States against reca lc i t rant 

f o r e i g n governments usual ly must be imposed within 30 days of the USTR 

announcement, although delays are p o s s i b l e . 

Under the most recent prov is ions of the a c t , mandatory r e t a l i a t i o n is 

required i f the USTR determines that U.S. r ights under a trade agreement are 

being denied or that f o r e i g n prac t i c e s are u n j u s t i f i a b l e and burden or 

r e s t r i c t i o n on U.S. commerce. Re ta l ia t i on can be of several forms, including 

suspension or withdrawal of trade concess ions , imposit ion of duties or other 

trade r e s t r i c t i o n s . Several exceptions to mandated act ion e x i s t . These include 

cases where the United States has received an unfavorable determination or rul ing 

under GATT or other trade agreement dispute settlement process ; cases where the 

USTR determines that the f o r e i g n country i s taking steps to eliminate the problem 

or provide compensation; and cases where r e t a l i a t i o n would adversely a f f e c t the 

United States economy or national s e c u r i t y . 

If the USTR determines that f o r e i g n p r a c t i c e s are unreasonable or 

d iscr iminatory , then mandatory ac t ion i s not required. However, according to the 

law, the USTR i s t o take " a l l appropriate and f e a s i b l e act ion" to eliminate the 

o f fending p o l i c y or p r a c t i c e . Again, the statute provides the USTR with the 

authority t o impose r e t a l i a t i o n or to suspend or withdraw trade concessions . 



2.2 History of Sect ion 301 Cases 

Through ear ly 1992, 88 Section 301 cases have been i n i t i a t e d by USTR.' 

Table 1 provides some d e t a i l on each of these cases . The f i r s t Sect ion 301 case 

was f i l e d on July 1, 1975. against the government of Guatemala. The case was 

f i l e d on behalf of Delta Steamship Lines. Inc. which complained that Guatemala 

discriminated against f o r e i g n shippers when i t required that cer ta in cargoes 

shipped to Guatemala must be carr ied on Guatemalan v e s s e l s . Following 

negot iat ions between the p e t i t i o n e r and the National Shipping Line of Guatemala, 

an agreement was reached and the case was terminated in the summer of 197Ó. 

Asian countries have been the most important target of Section 301: 

th ir teen cases have been i n i t i a t e d against Japan; eight against Korea; s ix 

against Taiwan; four against India; three against Thailand; and two against the 

Peoples ' Republic of China. European countr ies have been the second most 

important target of Section 301 cases.® Twenty nine cases have been i n i t i a t e d 

against one or more countr ies of the EC. In addi t ion , Austr ia , Norway, Sweden, 

Sv;itzerland, and the former U.S.S.R. have each been involved in separate Section 

301 ac t i ons . 

Countries of Latin America are the th ird most frequent target of Section 

301 ac t i ons , with eleven cases s ince 1975. In addit ion to the Guatemalan case 

described above, Brazil and Argentina have each been involved in f i v e Section 301 

*This t o t a l includes both standard and s e l f - i n i t i a t e d Sect ion 301 act ions 
as well as s e l f - i n i t i a t e d Super 301 and Special 301 i n i t i a t i v e s . In the country 
t o t a l s that f o l l o w , one case (Case //lO) i s included in both the EG and the 
Japanese t o t a l s . 

® Three of the cases f i l e d against Japan (Cases {flh-ftlS) and tŵ o of the 
cases f i l e d against India (Cases i^n-^pS) were s e l f - i n i t i a t e d by the ÜSTR as part 
of the Super 301 exerc ise mandated by l e g i s l a t i o n included in the Omnibus Trade 
and Competitiveness Act of 1988. 



c a s e s . ' Canada i s the only other country to have been charged in Section 301 

a c t i o n s . I t has been involved in eight c a s e s . ' 

The use of Sect ion 301 rose dramatical ly during the Reagan Administration. 

Part of t h i s r i s e was t i e d to a switch in trade p o l i c y in 1985. At that time, the 

United States had been experiencing record trade d e f i c i t s f o r several years and 

c a l l s were growing in Congress f o r increased p r o t e c t i o n . In order to counter 

these demands, President Reagan announced a new p o l i c y regarding international 

trade. This p o l i c y c a l l e d f o r international macroeconomic p o l i c y coordination to 

f a c i l i t a t e a f a l l in the value of the d o l l a r , which at that time had been soaring 

in value . The new p o l i c y urged American f irms to take greater advantage of 

measures ava i lab le to them to f i g h t "unfa i r " trade in American markets by 

pursuing antidumping or countervai l ing duty cases , and i t promised that the U.S. 

government would make more vigorous use of Sect ion 301 in order to open fore ign 

markets to U.S. goods. To demonstrate i t s commitment to th is change in p o l i c y , 

the government s e l f - i n i t i a t e d several Sect ion 301 cases , including cases against 

Japan, Korea, and B r a z i l . By s e l f - i n i t i a t i n g these cases , the government 

confirmed that i t viewed i t s e l f as having an i n t e r e s t in achieving a successful 

r e so lu t i on to these disputes , thereby r a i s i n g the stakes in the negotiat ing 

process . These were the f i r s t cases ever s e l f - i n i t i a t e d by the USTR. Since 1985. 

'One of the cases in i t i a ted against Brazi l (Case #73) was part of the Super 
301 i n i t i a t i v e . 

^One of these cases (Case #58) did not involve b i l a t e r a l consul tat ions . 
Rather, the case grew out of a settlement between the United States and Canada 
over subsidized softwood lumber exports to the United States . In th is case, the 
Section 301 s tatute enabled the President t o impose a t a r i f f on softwood lumber 
imports from Canada. This t a r i f f was then immediately repealed when Canada 
i n s t i t u t e d a pre -negot iated export t a r i f f on the product . For more on th i s case, 
see below. 

Two cases (Cases #80 and #87) have been i n i t i a t e d since the formation of 
the CUSTA. 
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19 more have been s e l f - i n i t i a t e d ; cumulatively, s e l f - i n i t i a t i o n s now account f o r 

25 percent of a l l Section 301 ac t i ons . 

Several of the most recent s e l f - i n i t i a t i o n s have come because the Section 

301 statute has been strengthened in recent trade l e g i s l a t i o n . In 1989, under the 

auspices of the Super 301 prov is ions of the Omnibus Trade and Competitiveness Act 

of 1988, the USTR announced that i t had i d e n t i f i e d several p r i o r i t y prac t i ces of 

three countr ies , Japan, Braz i l , and India, that burdened or r e s t r i c t e d U.S. 

commerce.® These prac t i ces included barr iers to f o r e i g n investment and f o re ign 

insurance sa les by India, import l i c e n s i n g p r a c t i c e s of Braz i l , and Japanese 

government procurement prac t i ces that a f f e c t e d U.S. exports of supercomputers and 

s a t e l l i t e s . The passage and subsequent implementation of Super 301 lead to 

considerable outcry from U.S. trading partners , who viewed these act ions as 

v i o l a t i o n s of internat ional law. ' Indeed, none of the three countr ies i d e n t i f i e d 

as "unfair" traders agreed, at f i r s t , to even enter into negot ia t i ons with the 

United States. Al l three sets of cases have now been reso lved , although i t i s 

questionable as to the ro l e played by Super 301 in achieving these r e s u l t s . For 

instance, in May 1990, the USTR, Carla H i l l s , announced that due to dramatic 

changes in Braz i l ian trade po l i cy ins t i tu ted by the newly e l e c ted government, she 

vas terminating the case against Braz i l . Several cases against Japan were 

terminated in June 1990, f o l l owing the nego t ia t i on of b i l a t e r a l trade agreements 

and the completion of the Structural Impediments I n i t i a t i v e ta lks . H i l l s also 

terminated the two Super 301 cases against India in June 1990, announcing that 

"Korea and Taiwan escaped being a l so named as p r i o r i t y countr ies by agreeing 
at the eleventh hour to reduce certain trade barr i e r s a f f e c t i n g U.S. exports. 

'For a c r i t i c a l appraisal of Section 301 and Super 301, see Bhagv/ati (1990). 
For a defense of these p o l i c i e s , see Feketekut}' (1990) . 



i ssues involv ing investment and serv i ces were being negotiated in the Uruguay 

Round. 

Another prov is ion of the 1988 trade b i l l has led to addit ional s e l f -

i n i t i a t i o n s . This prov i s i on , known as Special 301, requires that the USTR 

i d e n t i f y countr ies that f a i l to provide adequate i n t e l l e c t u a l property r ights 

p r o t e c t i o n . On May 1, 1991 Carla Hi l l s s e l f - i n i t i a t e d Special 301 cases against 

India and the Peoples ' Republic of China. These cases have not yet been resolved. 

2.3 Cases involv ing Latin America 

As noted above, Latin American experience with Section 301 large ly has been 

l imited to U.S. trade disputes with Argentina or Braz i l . Several of these cases 

have been quite contentious, ult imately producing no reso lut i on and leading to 

U.S. r e t a l i a t i o n . In th is se c t i on , several of the Latin American Section 301 

cases are described in greater d e t a i l . 

Case #24: Argentina Hides In October 1981 the (U.S . ) National Tanners' Council 

(NTC) f i l e d a p e t i t i o n with the USTR a l l e g i n g a breach by Argentina of the 1979 

U. S.-Argentina hides agreement. I t ca l l ed f o r U.S. concessions on imports of 

corned beef and cheese and reduced U.S. t a r i f f s on Argentine c a t t l e hide leather . 

In return, Argentina agreed to convert i t s export ban on c a t t l e hides into an 

export t a r i f f ( i n i t i a l l y at 20%) and to begin a s e r i e s of reductions in that 

t a r i f f , e l iminating i t by October 1981. The NTC argued that Argentina had f a i l e d 

to i n s t i t u t e the f i n a l two reductions in the t a r i f f , thus v i o la t ing the 

agreement. They a lso charged Argentina with maintaining a minimum export pr i ce 

on hides greater than the transact ion pr i ce and assessing the export tax on the 

higher p r i c e , thereby ra is ing an addi t ional barr i e r to the export of Argentine 

h ides . 
10 



The e f f e c t of these p r a c t i c e s the NTC argued was to g ive Argentine tanners 

an a r t i f i c i a l l y cheap source of rav; c a t t l e hides and thus an unfa ir advantage in 

U.S. and third country markets. The USTR i n i t i a t e d an inves t i ga t i on of the case 

in November 1981 and consulted with the Argentine government on two d i f f e rent 

occas ions . The ta lks did not produce any agreement and in October 1982, President 

Reagan terminated the hides agreement and increased the U.S. t a r i f f on leather 

imports. 

Case #49: Brazi l Informatics In September 1985, as part of the new trade po l i cy 

i n i t i a t i v e of President Reagan, the USTR s e l f - i n i t i a t e d a Sect ion 301 case 

against the informatics p o l i c i e s of B r a z i l . " The case was begun in react ion to 

a 1984 Brazi l ian law that c o d i f i e d and extended p o l i c i e s fo l lowed since the 1970s 

to promote a national informatics industry. The USTR l i s t e d four elements of the 

informatics law as targets f o r e l iminat ion : a market reserve p o l i c y that 

r e s t r i c t s production and sales of c e r t a i n products to Brazi l ian f irms; 

administrative burdens including lengthy inspect ions of imported goods or the 

denial of the i r entry into the Braz i l ian market; p roh ib i t i on of fore ign 

investment in cer ta in informatics s e c t o r s ; and f a i l u r e to provide i n t e l l e c t u a l 

property r ights pro tec t i on f o r f o re ign computer software. The USTR estimated in 

i t s i n i t i a l documentation of the case that the Brazi l ian p o l i c y had imposed 

annual l o s t sa les of $340-$450 mi l l i on on U.S. makers of computer hardware and 

software. 

" In format i cs r e f e r s to those industr ies that incorporate d i g i t a l 
technology, including computers, computer parts , communications sv;itching 
equipment, instruments, process c o n t r o l s , o p t i c a l and e l e c t r o n i c components', and 
computer software. 
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Following four f r u i t l e s s b i l a t e r a l d iscuss ions , President Reagan determined 

that the Brazi l ian informatics p o l i c y was "unreasonable" in October 1986. At that 

time, he order the USTR to n o t i f y GATT of the U.S. intention to suspend t a r i f f 

concessions f o r Brazil and to e f f e c t such suspension v:hen appropriate. However, 

he postponed ordering r e t a l i a t i o n and continued the case unti l December 30. In 

December, the USTR suspended the case with respect to market reserve and 

administrative burdens on imports, c i t i n g improvements in Brazil on these 

matters. However, President Reagan threatened r e t a l i a t i o n within s ix months 

should continued negot iat ions f a i l to achieve progress on in te l l e c tua l property 

protect ion and on investment issues . 

On June 30, 1987, the USTR suspended that portion of the case dealing with 

in te l l e c tua l property r ights protect ion based on Brazil ian l e g i s l a t i v e act ion 

toward enactment of a b i l l that would provide copyrights to computer software. 

By November, however, misunderstandings reemerged and the negot iat ions again 

col lapsed. The President announced his intention to prohibit the import of 

Brazil ian informatics products and to raise duties ( to 100%) on $105 mi l l ion of 

other Brazi l ian products. But, before r e t a l i a t i o n was implemented the Brazil ian 

l eg i s la ture enacted a new software copyright law. In February 1988, r e t a l i a t i o n 

was i n d e f i n i t e l y postponed. Later that year, the USTR announced rhat i t did not 

w îsh to pursue r e t a l i a t i o n , although i t would continue to monitor Brazil ian 

pract i ces toward U.S. f irms. 

Case #53: Argentina Soybeans and Soybean Products In April 1986, the (U.S. ) 

National Soybean Processors Associat ion (NSPA) f i l e d a pe t i t i on against the 

pract i ces of the Argentine government with respect to i t s system of export taxes 

on soybeans and soybean products. The complaint raised by NSPA was over the 

12 



d i f f e r e n t i a ] in the export taxes assessed against raw soybeans and processed 

soybean products; in 1986 the export tax on soybeans was 28.5 percent and 16.5 

percent on soybean o i l and meal. NSPA argued that the higher tax on rav; soybeans 

discouraged the ir export and a r t i f i c i a l l y ' lowered the ir pr ice inside Argentina. 

This, NSPA maintained, provided an impl i c i t subsidy to soybean processors and 

represented a major f a c t o r f o r the dec l in ing share of U.S. products in third 

country markets. The goal of the NSPA p e t i t i o n was a reduction in the 

d i f f e r e n t i a l . The U.S. soybean growers assoc ia t ion a lso supported the NSPA 

pet i t i on and urged ÜSTR to take a pos i t i on in i t s negotiations that the 

d i f f e r e n t i a l should be removed by ra is ing the lower of the two taxes to the 

higher l e v e l . 

Following b i la tera l consultat ions , President Reagan suspended the 

invest igat ion in May 1987, when Argentina assured the United States that i t was 

planning to eliminate i t s export taxes. In February 1988, Argentina reduced the 

d i f f e r e n t i a l by 3 percentage points . Hov;ever, l a ter that year Argentina 

inst i tuted a tax rebate scheme on soybean product exports, and consultations were 

resumed. The tax rebate scheme was suspended in December 1988. As of early 1992, 

the export tax d i f f e r e n t i a l was s t i l l in place, standing at 6 percent; USTR 

continues to consult with Argentina p e r i o d i c a l l y over I ts p o l i c i e s tov/ard i t s 

soybean processing industry. 

Case #61: Brazil Pharmaceuticals In June 1987, the (U.S . ) Pharmaceutical 

Manufacturers Association (PMA) f i l e d a p e t i t i o n complaining of Braz i l ' s lack of 

process and patent protect ion f o r pharmaceuticals. In part i cu lar , pharmaceutical 

products had not been patentable since 1945 and processes v/ere excluded from 

patent protect ion in 1969. The PMA claimed in the ir pet i t i on that this lack of 
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pro tec t i on enables p irate producers to import and/or copy rav; materials as v^ell 

as f in i shed products without the burden of covering the cost of innovation. As 

an addit ional hindrance to f ore ign producers, in some cases Brazil restr icted 

imports of f o re ign products when domestic pirated products v;ere available in the 

l o c a l market; banned f o re ign investment that would compete with Brazilian owned 

pharmaceutical companies; and placed s t r i c t pr ice contro ls on many drugs. The PMA 

estimated that the cost of these p o l i c i e s in terms of l o s t exports over the 

period 1979-1986 stood at $204 mi l l i on . 

USTR i n i t i a t e d an invest igat ion in July 1987 and requested bi lateral 

consul tat ions . Talks were not held unt i l the fo l lowing February, and resulted in 

no progress on the issue . In July 1988, President Reagan declared Braz i l ' s po l icy 

to be unreasonable and a burden on U.S. commerce. In October 1988, reta l iatory 

100 percent ad valorem t a r i f f s were imposed on $39 mi l l ion worth of Brazilian 

exports to the United States, including certa in paper products, nonbenzenoid 

drugs, and consumer e l e c t r o n i c s . In June 1990, the Brazil ian government announced 

that i t would seek l e g i s l a t i o n to provide patent protect ion f o r pharmaceutical 

products and the process of their production. One day l a t e r , the USTR announced 

that i t would terminate the appl icat ion of r e ta l ia tory duties on Brazil ian goods. 

In May 1991, the USTR reported that although the Brazil ian government had 

submitted patent l e g i s l a t i o n to i t s congress, the proposed law contained certain 

d e f i c i e n c i e s . 

These four cases i l l u s t r a t e many interest ing points about Section 301 trade 

p o l i c y . F i r s t , i t i s not surprising that major trade disputes have arisen between 

the United States and Brazil and Argentina. These l a t t e r tv;o countries are major 

markets in Latin America, and, unt i l recently have fol lowed import substitution 

development p o l i c i e s that adversely a f f e c t U.S. exports. In addit ion, these 
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countries share comparative advantage with the United States in certain 

agr i cu l tura l products . Thus p o l i c i e s by any one of the three that a f f e c t i t s 

agr i cu l tura l exports could inf luence the markets f o r the other countries in the 

rest of the world. Thus the p o l i c y emphasis o f the United States has been on 

these countr ies . 

Second, the scope of act ions that can bring on a case goes well beyond GATT 

proscribed a c t i v i t i e s . Indeed, none of these cases involved claims of GATT 

v i o l a t i o n s nor led to the use of the GATT dispute settlement mechanism. Two of 

the cases , Brazil Informatics and Brazil Pharmaceuticals, did involve disputes 

over investment and i n t e l l e c t u a l property r i ghts issues wherein international 

codes of conduct are current ly being negot iated in the Uruguay Round. Thus, the 

use of Section 301 in these instances demonstrates the increasing wi l l ingness of 

the United States to ant i c ipate the resu l t s of the GATT negot iat ions by v;riting 

i t s own ru les of "acceptable" conduct in these aspects of trade p o l i c y and 

attempting to f o r c e compliance of these rules on other countr ies . 

The Argentina Soybeans case i l l u s t r a t e s that the United States i s f u l l y 

prepared to d i c t a t e rules to other countr ies that i t rout inely v i o l a t e s at home ; 

i t s chie f complaint was the d i f f e r e n t i a l export t a r i f f imposed by Argentina. This 

t a r i f f c l e a r l y conforms to the pr inc ip le of maintaining p o s i t i v e e f f e c t i v e rates 

of pro tec t i on on higher value-added goods; a p r a c t i c e ident i ca l in e f f e c t to 

esca lat ing import t a r i f f s by stages of process ing . Such t a r i f f e s ca la t i on i s 

common in the United States.^' 

The Argentina Soybeans case i s in te res t ing f o r several other reasons. First 

i t i l l u s t r a t e s the lack of economic analys is that goes into the construct ion of 

a case or the dec i s i on to i n i t i a t e an i n v e s t i g a t i o n . In p a r t i c u l a r , r e c a l l that 

"See , f o r example, Table 6.7 in Husted and Melvin (1990, pg. 178). 
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the case involved a claim that Argentina 's export t a r i f f system helped contribute 

t o a l o s s of U.S. market share in third country markets. Clearly , i f Argentine 

producers were able to undersel l U.S. f irms desp i te having to pay a 16.5 percent 

export t a r i f f , i t seems only l o g i c a l that the Argentines would have an even 

greater market share in the absence of such taxes . Even i f the doubtful analysis 

of NSPA had t h e o r e t i c a l merit , the USTR i n i t i a t e d an inves t iga t i on without any 

empirical evidence of a re la t i onsh ip between Argentine t a r i f f p o l i c i e s and world 

market cond i t i ons . Indeed, the law does not require that any such evidence ever 

be provided by p e t i t i o n e r s in the case. 

Second, the case i l l u s t r a t e s the a b i l i t y of powerful sec tors in the U.S. 

economy to in f luence U.S. p o l i c y . Indeed, the support of the soybean growers 

lobby f o r th is case rested on a U.S. negot ia t ing target of c l o s ing the t a r i f f 

d i f f e r e n t i a l by ra i s ing the lower of the two t a r i f f s , thus making "voluntary" 

export r e s t ra in t an unstated but c lear goal of the pr ivate sector p e t i t i o n . Their 

d i r e c t i o n guided some of the early goals of the b i l a t e r a l consul tat ions . It i s 

i r o n i c , however, that the ultimate r e s o l u t i o n of the case through the lowering 

of the export taxes (and the i r d i f f e r e n t i a l ) c l e a r l y helped the Argentine economy 

and hurt both elements ( i . e . growers and processors ) of the U.S. soybean 

industry . 

The examples above i l l u s t r a t e one f i n a l point concerning U.S. trade p o l i c y . 

The issues raised by the U.S. government c l e a r l y produced acrimony on both s ides . 

The atmosphere surrounding the d iscuss ions has been heated, with the U.S. side 

o f t e n claiming that promises that had been made were l a t e r broken. In these 

cases , the United States has been w i l l i n g to r a i s e the stakes in the dispute by 

s e l f - i n i t i a t i n g cases ; i t has repeatedly threatened r e t a l i a t i o n and has imposed 

i t on several occas ions . I t has refused to al low considerat ions such as the l eve l 
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of economic development in these countr ies to serve as an excuse f o r p o l i c i e s i t 

considers u n f a i r . 

2 .4 Economic Analysis of Section 301 

Despite i t s recent prominence as a major t oo l of U.S. trade p o l i c y , 

r e l a t i v e l y l i t t l e theore t i ca l or empirical analys is has been devoted to the 

t o p i c . One except ion i s McMillan (1990) who argues that both the d i s t r i b u t i v e and 

the e f f i c i e n c y impacts of Section .301 can be understood in the context of a 

simple game of d iv id ing a dollar.^^ Suppose that there are two bargainers, A and 

B, v.'ho seek to d iv ide between them $1. I f they agree, A rece ives z , which he 

values at rz (r>0) v/hile B rece ives 1 - z , vihich B values at 1 - z . Bargaining 

proceeds in sequence, v/ith A making an o f f e r , fo l lowed by a counter o f f e r from 

B i f B r e j e c t s the f i r s t . The process of a l ternat ing o f f e r s can continue on 

i n d e f i n i t e l y , however at each step there i s a small but non-zero p r o b a b i l i t y that 

bargaining might break dovm f o rever . Should that occur then the f a l l b a c k l eve l s 

of u t i l i t y f o r A and B are f , and f t r e s p e c t i v e l y . 

I f each player i s f u l l y rat ional in h i s expectat ions about the behavior of 

the other and information on both s ides i s p e r f e c t , then the unique equilibrium 

outcome to th is game i s that A rece ives a payof f of [r + f , - r f b ] / r 2 and B 

rece ives Í1 + f b - ( f , / r ) ] / 2 . As the equil ibrium to th is game c lear ly 

i l l u s t r a t e s , each bargainer 's payoff r i s e s the larger i s h is own fa l lback 

pos i t i on and f a l l s the larger i s h is opponent ' s . In other words, the options 

avai lab le in the event of the co l lapse of negot ia t i ons a f f e c t the terms of the 

agreement. This i l l u s t r a t e s how the r e t a l i a t i o n authority provided to the ÜSTR 

by Section 301 i s designed to improve the negot ia t ing p o s i t i o n of the United 

"McMillan a t t r ibutes th is game to Binmore, Rubenstein, and Wolinsky (1986). 
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States . That i s , r e t a l i a t i o n by country A in the event of a col lapse in 

negot iat ions would lower f t , improving A ' s bargaining p o s i t i o n . In contrast , 

c o u n t e r - r e t a l i a t i o n by B would lov;er f , and A ' s ultimate payo f f . As the model 

a lso c l e a r l y shows, the more A values i t s payof f from the game ( i . e . the larger 

i s r ) the stronger i s A ' s bargaining p o s i t i o n 

These comparative s t a t i c s r e su l t s help us to understand some implications 

about the use of Sect ion 301. F i r s t , the r e l a t i v e l y large proport ion of Section 

. 301 cases that have been aimed at Latin American countr ies and several developing 

countr ies of Asia could well be due to the f a c t that these countries export a 

d isproport ionate share of the ir output to the United States . Thus, U.S. 

r e t a l i a t i o n against these countries would c l e a r l y damage the i r fa l lback 

p o s i t i o n s . In add i t i on , these countries have l imi ted a b i l i t y to counter - re ta l ia te 

c r e d i b l y against U.S. commerce. Thus, the United States knows going into the 

dispute that i t i s bargaining from a p o s i t i o n of strength and i s prepared to use 

i t to achieve i t s g o a l s . The model a l so suggests that the United States i s l i k e l y 

to be most success fu l i f i t picks targets where the cost to f o re igners of ending 

the prac t i c e i s r e l a t i v e l y small. As McMillan notes , th i s could lead to 

negot iated b i l a t e r a l so lut ions that d iver t trade in favor of the United States 

rather than t ru ly opening markets to g lobal c o m p e t i t i o n . " 

A major assumption of the model descr ibed above i s that information i s 

"The example that McMillan c i t e s i s the settlement of a 1985 case between 
Korean and the United States over trade in insurance. The settlement merely 
guaranteed greater market access f o r two U.S. f i rms . Another example i s the 
semiconductor agreement signed in 1986 between the United States and Japan. Among 
other th ings , t h i s agreement ca l l ed f o r f o r e i g n market share to r i s e in Japan to 
20 percent of semiconductor sales within f i v e years . When the United States 
r e t a l i a t e d in 1987 over v i o l a t i o n s of the agreement i t complained that U.S. 
market share was not growing at a rate s u f f i c i e n t t o achieve the market share 
ta rge t . For more on the trade d iver t ing aspects of Section 301, see Bhagwati 
(1988) , e s p e c i a l l y pages 124-125. 
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p e r f e c t . In real world s i tuat i ons , hov;ever, th i s i s unl ike ly to be the case. 

Various game theore t i c models of bargaining show that when negot iators have 

private information, the l ike l ihood r i s e s of e i ther a breakdo^^7n in negot iat ions 

or an extension of the length of time required to reach a s o l u t i o n . This i s 

because negot iators attempt to bene f i t from the i r pr ivate information. Thus, the 

existence of p r iva te ly held information may lead t o an i n e f f i c i e n t outcome, 

including r e t a l i a t i o n . 

The most recent theoret i ca l work on Sect ion 301 type p o l i c y mechanisms i s 

by Eaton and Engers (1992). This paper models how threats and/or the imposition 

of international sanctions a f f e c t the behavior of the target country. More 

prec i se ly , the paper assumes the ex is tence of a country, S, that seeks to 

encourage a cer ta in l eve l of behavior, a , of another country, T, by threatening 

and then poss ib ly imposing economic sanct ions , s , on that country. U t i l i t y in S 

( in T) i s an increasing (decreasing) func t i on of a. U t i l i t y in both i s decreasing 

in s . Parties interact by making a l ternate moves. S begins by announcing a 

desired leve l of a that i t wants T to pursue. T then decides whether i t w i l l 

comply. Then S decides v;hether or not t o impose sanct ions , and so on. 

There are many poss ib le e q u i l i b r i a to games of the sort the authors 

explore . They focus on the l imi t of f i n i t e horizon e q u i l i b r i a and show that 

equ i l i b r ia e x i s t v;hich sustain a narrow range of poss ib l e l e v e l s of ac t ion by the 

target country. This range could include zero ac t i on and/or f u l l compliance. The 

v.'idth of the range depends upon each p a r t y ' s toughness in terms of i t s 

wi l l ingness to bear the cost of sanct ions . In general , the more patient i s a 

party and the tougher i t i s , and the b e t t e r i t does. As was the case with 

McMillan's model, th i s analysis suggests that sanctions may be most e f f e c t i v e 

when the t a r g e t ' s gains from trade are large and the sender ' s small . Thus, 
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Section 301 may be more e f f e c t i v e when aimed at major U.S. trading partners than 

against countr ies such as India that do not trade extens ive ly with the United 

States . 

The f eature that d i f f e r e n t i a t e s the Eaton and Engers model from McMillan's 

i s the f a c t that in the former the imposit ion of sanctions loxtfers the u t i l i t y of 

the sanct ions imposing country. This i s c l e a r l y the case in the real world, 

wherein the United States has repeatedly demonstrated res t ra in t in i t s use of 

Sect ion 301 sanct ions . As noted above, the United States has o f t en been reluctant 

to impose sanct ions , and, in several circtunstances, i t has l i f t e d them on the 

promise of a change in behavior. 

The paper a l so shows that a threat of sanctions may be s u f f i c i e n t to induce 

the des ired behavior . Indeed, Milner (1990) and Hudec (1990) document how the 

i n i t i a l implementation of Super 301 and Special 301 induced several countries to 

undertake trade l i b e r a l i z a t i o n and protec t i n t e l l e c t u a l property r ights in order 

to avoid being targeted by the United States . 

3. Sect ion 301 in the Context of a Free Trade Area 

3 .1 . Dispute Settlement in the CUSTA 

A major goal f o r the Canadian side in the negot iat ion of the CUSTA v/as to 

e s t a b l i s h an i n s t i t u t i o n a l framework that would insulate Canada from what i t 

considered to be the vagaries of U.S. trade policy.^* In the end, the CUSTA did 

not change the trade laws of e i ther country. However, the agreement did create 

two dispute settlement mechanisms designed to a r b i t r a t e disagreements between the 

"For more on the Canadian percept ion of U.S. trade p o l i c y , see Rugman 
(1988) . 
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two c o u n t r i e s . " One of these mechanisms, Chapter Nineteen, permits the 

formation of blnational panels to arb i trate disputes that arise over the 

operation of anti-dumping or countervai l ing duty lav;s in e i ther country. With one 

additional exception, Chapter Eighteen of the GUSTA provides f o r a mechanism f o r 

addressing a l l other disputes that might arise between the United States and 

Canada on the implementation and operation of the CUSTA or on any actions taken 

by either that i s viewed by the other to n u l l i f y or impair any benefit that 

country expected under the agreement.^' Thus, Chapter Eighteen o f f e r s a forum 

f o r reaching b i l a t e r a l settlement of many Section 301 cases . 

Chapter Eighteen provides f o r the creation of the Canada-United States 

Trade Commission (CUSTC). composed of representatives from both countries and 

headed by the pr incipal government o f f i c i a l s in charge of trade p o l i c y . The CUSTC 

examines any measure that a f f e c t s the operation of the agreement and that cannot 

be solved in b i l a te ra l consultat ions . If the CUSTC cannot reso lve the problem 

within 30 days i t may re fer the dispute to a panel f o r arb i t ra t i on . The panel is 

composed of f i v e members, two of whom must be from the United States and two of 

whom must be from Canada. The f i f t h panel ist serves as chairman and can be from 

either country. Panelists are chosen from a roster of prospective members 

maintained by the CUSTC. Once the panel i s appointed, each s ide has the right to 

at least one hearing before the panel as well as the opportunity to provide 

written submissions and rebuttal arguments. Unless previously agreed, the panel 

has three months to present an i n i t i a l report containing f indings of f a c t ; i t s 

"^^Bello, et al. review the operation of these mechanisms from their 
inception through mid 1991. 

"B i la tera l disputes over the operation of f inanc ia l i n s t i t u t i o n s other than 
insurance companies are handled under a separate mechanism (Chapter Seventeen) 
also established in the agreement. 
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determination as to whether the measure at issue i s or would be inconsistent with 

the ob l iga t i ons of the agreement; and i t s recommendations, i f any, f o r resolution 

of the d ispute . The panel may also provide preliminary estimates of the trade 

e f f e c t s of the measure at issue. 

Following the i n i t i a l report , each country has two weeks to provide 

comments; these comments or any addit ional panel f indings may be incorporated 

into a f i n a l report that i s to be del ivered to the CUSTC within 30 days of the 

i n i t i a l report . If mutually agreed upon, the arb i t ra t i on process i s binding f o r 

both s ides , with the panel report providing the basis f o r a solution to the 

d ispute . If not , the panel recommends a so lut ion to the CUSTC, which, in turn, 

i s required to resolve the problem. In the event that a l l mechanisms f a i l , e ither 

party can withhold benef i t s of equal e f f e c t or terminate the agreement upon six 

months n o t i c e . " 

3.2 Cases involving Canada 

Canada has been the target of eight Sect ion 301 cases. The three most 

recent of these cases have either been i n i t i a t e d since the inception of the CUSTA 

or have made use of the CUSTA dispute settlement mechanism. Consequently, these 

cases are use fu l in understanding how the United States u t i l i z e s Section 301 with 

a partner country of a f ree trade agreement; the cases are described below. 

Case f?55: Canada Fish On April 1, 1986, I c i c l e Seafoods and nine other 

companies with f i s h processing f a c i l i t i e s in Washington and southeastern Alaska 

f i l e d a p e t i t i o n with USTR al leging that Canada prohib i t ion of exports of 

''For more on the operation of the dispute settlement, mechanisms under the 
CUSTA, see Anderson and Rugman (1990) and (1991). 
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unprocessed sockeye salmon, pink salmon, and herring were in v i o l a t i o n of GATT 

A r t i c l e XI v.'hich p r o h i b i t s most export r e s t r i c t i o n s . The USTR in i t i a ted an 

invest igat ion on May 16, 1986 and conducted several b i l a t e r a l consultat ions v i th 

representat ives of the Canadian government. These consul tat ions f a i l e d to provide 

a s a t i s f a c t o r y reso lu t i on to the i ssue , and the case was re ferred to the dispute 

settlement mechanism of GATT. Canada argued before the dispute settlement panel 

that while i t s export r e s t r i c t i o n s did indeed v i o l a t e GATT A r t i c l e XI, they were 

integral to Canada's west coast f i s h e r i e s conservation and management regime. 

Thus, Canada maintained that i t s p o l i c i e s were covered by GATT A r t i c l e XX, which 

allows measures r e l a t i n g to the conservation of exhaustible resources . The United 

States won a favorable panel dec i s i on from GATT in 1988; th i s dec is ion was 

adopted by the GATT Council in March 1988. 

Although Canada announced in March 1988 that i t would not oppose the panel 

dec i s i on , i t maintained the claim that i t s p o l i c i e s were based on legit imate 

f i shery conservation and management concerns. Hence, i t declared that as of 

January 1989 i t would replace the export ban with a landing requirement system 

that would be cons is tent with the GATT. This new sj^stem c a l l e d f o r landing and 

inspect ion of a l l f i s h pr ior to export . In August 1988, the USTR informed the 

Canadian government that the proposed requirements would not s a t i s f a c t o r i l y 

remedy Canada's GATT v i o l a t i o n since they would be incons is tent with the GATT as 

well as the CUSTA, which was then pending entry into f o r c e . 

Canada delayed repeal ing i t s export ban, and in March 1989 the USTR 

determined that the ban denied the United States a r ight to which i t was ent i t l ed 

by the GATT. At the same time, the USTR c a l l e d f o r a publ ic hearing to be held 

in April 1989 to consider poss ib le trade act ions against Canada as a resul t of 

th i s determination. One day before the publ i c hearing, the Canadian government 
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repealed i t s export prohibit ion and replaced i t with regulations requiring a l l 

P a c i f i c roe herring and salmon caught in Canadian waters to be brought to shore 

in Br i t i sh Columbia prior to export. In an exchange of l e t t e r s during the 

fo l lowing month, the United States and Canada agreed to submit Canada's po l i cy 

of landing requirements to a CUSTA dispute panel. 

In October 1989, the panel issued i t s f i n a l report , in v/hich i t found that 

Canada's 100 percent landing requirements v i o la ted CUSTA A r t i c l e 407, which 

prohib i ts GATT-inconsistent export r e s t r i c t i o n s . The panel 's report v.'as not 

binding; i t did contain several a l ternat ive so lut ions avai lable to Canada, One 

a l ternat ive , the panel said, was the imposit ion of more l imited landing 

requirements to the extent j u s t i f i e d in par t i cu lar areas on conservation grounds. 

Based on the panel report , the USTR determined that the landing requirements 

denied U.S. r ights under the CUSTA. 

On February 23, 1990, the CUSTC decided upon an interim settlement of the 

dispute. The principal elements of the Commission's dec is ion were that the United 

States would be guaranteed a 25 percent share of at-sea exports of Canadian 

herring and salmon and that the f i s h exported d i r e c t l y to the United States would 

be subject to at -sea v e r i f i c a t i o n and sampling. Based on this settlement, the 

USTR terminated i t s Section 301 invest igat ion in June 1990. 

Case #80: Canada Import Restrictions on Beer During the negot iat ion of the CUSTA, 

neither side could convince the other to lower ex i s t ing barriers on international 

trade in beer. Instead, the agreement grandfathered state and provincial laws 

regulating beer trade in place at the time, with both sides agreeing not to erect 

new barr i e rs . On June 29, 1990 the USTR i n i t i a t e d an invest igat ion of complaints 

by G. Heileman Brewing Company, Inc. that Canada's import r e s t r i c t i o n s on beer- -
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including l i s t i n g requirements, discriminatory mark-ups, and r e s t r i c t i o n s on 

d istr ibut ion- -were inconsistent with the GATT and the CUSTA. In September 1990, 

the Stroh Brewing Company f i l e d a pe t i t i on complaining about the d i s t r ibut ion and 

pric ing pract i ces of Ontario with respect to imported beer. In October 1990, the 

USTR decided to incorporate these addit ional complaints in to i t s ongoing 

invest igat ion . 

At the heart of this case is the authority over l iquor control given to 

individual provinces by the Canadian government. Provincial l iquor boards have 

monopoly on the importation of beer and other alcohol into a province, whether 

from a fore ign country or any other province. Canadian importers and consumers 

cannot bypass the provincial board by importing d i r e c t l y . Each province requires 

l i censes to manufacture, keep, or s e l l beer in i t s t e r r i t o r y . With the exception 

of two provinces, imported beer must be sold to l o ca l l iquor boards, v;hich, in 

turn, require or arrange del ivery to the ir own central d i s t r ibut ion centers . 

Retail pr ices of beer include customs dut ies , federal and provincial taxes, as 

well as various mark-ups determined by the boards. Mark-ups, charges, and minimum 

pric ing arrangements are sometimes applied d i f f e r e n t l y between imported and 

domestic beers . 

in February 1991, the U.S. complaint was re ferred to a GATT dispute 

s-Ettieiueirit- p a n e l . T h e United States asked the panel to declare the Canadian 

b-ser pract ices cor.trsry to GATT a r t i c l e s II ( s e cur i ty of t a r i f f concess ions) , I II 

(national treatment), XI (elimination of quant i tat ive re.çjtrictions); and XVII 

{operation of st.zre trading enterpr i ses ) , Zn Ocraber 1991, the panel released a 

report fiixUng several of the pxiivincial li^quor prac t i ces to be inconsistent witb 

"The United States chasn to take i ts corEplaint to the GATT rather thaai. í;h« 
GUSTA dispiíte seitlletasiar jsech&uism because e:<isting provincial barriers had òseii 
grandfarteiTEíí. i s t o the CUSTA. 
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the GATT. In January 1992, the USTR determined that the United States had been 

denied rights entitled to i t under the GATT and requested comment on possible 

trade actions. 

In April 1992, the United States and Canada reached an agreement to settle 

their dispute over provincial beer practices-. However, before the agreement could 

be implemented, Ontario announced a 10 cent per can tax on beer sold in the 

province. Since most Canadian beer is sold in bottles while most imported beer 

is sold in cans, the tax f e l l more heavily on imports. The Ontario government 

also announced a $2.53 per case warehouse charge on imported beer. The U.S. 

government protested these new taxes; in July 1992, i t retaliated with trade 

sanctions of $2 .60-$3.00 per case on beer imported from Ontario. On the same day 

that these duties were announced, the Canadian government counter-retaliated with 

comparable t a r i f f s on U.S. beer imports. Both t a r i f f s remain in place. 

Case #87: Canada Softwood Lumber The Canada softv/ood lumber case arose over a 

disagreement between the two countries dealing with the enforcement of a 

settlement to a 1986 countervailing duty (CVD) case. In that year, a group of 

U.S. lumber producers f i l e d a complaint with the U.S. Department of Commerce 

(USDOC) and the U.S. International Trade Commission (USITC) alleging that the low 

fees charged by Canadian provinces to clear timber from government lands 

represented an implicit subsidy to Canadian liimber producers. Before the C Q C C was 

completed the two countries signed a memorandum of understanding that called for 

Canada to collect a 15 percent ad valorem export tar i f f on softwood lumber 

exports to the United States.^' 

"A temporary import duty of 15 percent ad valorem was imposed by the United 
States for the ten day period between the signing of the memorandum of 
understanding and the date when Canada began collecting i ts export tax. The 
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Over time, various provinces instituted "replacement measures" (including 

increases in sturapage fees ) that served to s h i f t the costs of Canadian timberland 

maintenance to the Canadian lumber industry. As these measures were introduced, 

Canada, with the approval of the United States, began to lower i t s export t a r i f f 

by an equivalent amount. By 1987, the export t a r i f f on lumber from British 

Columbia was zero, and, by 1990, the USDOC agreed that the actions taken by 

Quebec had replaced a l l but 3 .1 percent of the tax. Alberta and Ontario also took 

various during this period. As such, Canada announced in late 1991 that i t was 

terminating the raemoranduni of understanding and thereby i t s collection of the 

export tax. 

The ÜSTR responded immediately to the Canadian action by s e l f - i n i t i a t i n g 

a Section 301 investigation against Canada and determining that the actions of 

Canada v;ere unreasonable and burden on U.S. commerce. She instructed the 

Secretary of the Treasury to impose bonding requirements on Canadian softwood 

lumber imports on aprovince speci f ic basis at the ad valorem rates that had been 

collected by the Canadian government. This bonding requirement would remain in 

place until the completion of a CVD investigation by the U.S. government. 

Subsequently, the USDOC and the USITC undertook a CVD investigation. The 

USDOC determined that the e f f e c t of various federal and provincial policies was 

to provide a subsidy of 6.51 percent on softwood lumber exports. The USITC found 

that the e f fect of this subsidy was to injure US liimber producers. Thus, a 

countervailing duty was introduced on Canadian lumber imports. The Canadian 

government has protested these findings and has appealed the case to a Chapter 

Nineteen panel under the CUSTA. The panel has yet to make a ruling in the case. 

authority to impose this temporary t a r i f f came from Section 301 (Case #58), when 
the President determined that the Canadian timber practices were an unreasonable 
burden on U.S. commerce. 
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U. Section 301 and the Negotiation of a WHFTA 

4 . 1 U.S. Concerns 

Each year since 1985, the Office of the USTR has published the National 

Trade Estimate Report on Foreign Trade Barriers (hereafter Trade Estimates 

Report) • This dociiment o f fers o f f i c i a l estimates of the degree to which foreign 

practices and pol icies act as a barrier to U.S. commerce; i t s publication is 

mandated by the Section 301 statute.^" While not e x p l i c i t l y acting as a guide 

to current or future Section 301 actions, this document serves to indicate 

various national policies that may be of concern to USTR. Moreover, i t represents 

a guide to Congress, which monitors carefully the implementation of Section 301. 

In addition to the Trade Estimates Report, the Senate Finance Committee recently 

requested the USITC to undertake a study of the current state of U.S. market 

access in Latin America. In June 1992, the USITC released i t s f i n d i n g s . " The 

material contained in these documents spel ls out major objectives for the United 

States in any WHFTA negotiations; i f these goals are not met, the chances of 

Congressional approval are greatly diminished. 

"The Trade Estimates Report attempts to provide an inventory of the most 
important foreign barriers to U.S. exports of goods and services and barriers 
af fect ing U.S. investment and intel lectual property rights. This inventory is 
presented on a country by country basis and includes " i f feas ib le " quantitative 
estimates of the impact of these policies on the value of U.S. exports. Much of 
this information is obtained from U.S. embassies and is anecdotal and highly 
suspect. This i s especially true for the data contained in the f i r s t several 
reports. In addition, the report provides information on trade barriers in only 
a subset of the many trading partners of the United States. The Latin American 
countries discussed in the 1992 report are Argentina, Brazil, Chile, Colombia, 
Ecuador, El Salvador, Guatemala, Mexico, Paraguay, and Venezuela. 

"See United States International Trade Commission, U.S. Market Access in 
Latin America: Recent Liberalization Measures and Remaining Barrier.g (with a 
Special Case Study on Chile). Publication 2521, June 1992. 
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Based on an simple analysis of these documents, the chief concern of the 

United States in i t s current commercial relations with Latin American is insuring 

adequate provision of protection for intel lectual property rights ( IPR) . " 

Several Latin American countries are on the Special 301 "watch l i s t " of countries 

that, in the view of USTR, do not provide adequate IPR protection. These 

countries are Argentina, Chile, Colombia, and Venezuela. Brazil i s one of only 

four countries on a Special 301 "pr iori ty watch l i s t " . " " i n addition to these 

countries, the 1992 Trade Estimates Report is c r i t i c a l of the IPR policies of 

Ecuador, El Salvador, Guatemala, and Paraguay. 

In any WHFTA negotiations, the United States can be expected to demand that 

Latin American countries adopt and then enforce IPR protection measures at least 

as stringent as those recently undertaken by Mexico. Some movements along these 

l ines have recently been taken by Argentina, Chile, and the Andean Pact 

countries, but even in these cases concerns remain in the U.S. government. The 

United States is l i k e l y to push for agreements in a WHFTA that commit members to 

adhere to the IPR code negotiated in the Uruguay Round or undertake equivalent 

obligations should the round f a i l . 

Another area of major concern to the United States wil l be issues related 

to direct foreign investment. It can be expected to seek removal of l imitations 

32 
USTR. 

'This has been confirmed in private discussions with representatives from 

^Vnere are ongoing Section 301 cases against the IPR pol ic ies of the other 
three countries. 

'̂Canada i s also on the "watch" l i s t , largely because of i t s compiilsory 
licensing provisions for pharmaceuticals. Mexico had been named to the f i r s t 
"priority watch" l i s t in 1988. However, following enactment of leg is lat ion to 
modernize protection of patents, trademarks, and trade secrets, the USTR dropped 
Mexico from a l l Special 301 l i s t s in April 1990. IPR protection has ceased to be 
an issue of contention between Mexico and the United States. 
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on foreign equity participation. It also opposes various trade related investment 

measures, such as trade balancing requirements on foreign firms. 

A f inal issue repeatedly cited in the Trade Estimates Report as a problem 

area for U.S. commercial interests are government procurement policies of 

countries such as Brazil and Colombia that discriminate in favor of local ly 

produced goods. The United States is l ike ly to seek more competitive procurement 

procedures and the elimination of discriminatory treatment for local suppliers. 

4 . 2 . Options for Negotiation 

All of the problems mentioned above could become targets of future 301 

actions and w i l l , undoubtedly, be discussed in any WHFTA negotiations. Given that 

U.S. approval on any WHFTA pact depends in part on meeting at least some of the 

goals described above, an important question for the other 'WHFTA countries 

becomes what institutions will they seek to put in place that will serve to 

arbitrate future disputes, thereb}' reducing the need for the United States to 

resort to Section 301 (or other trade remedies) and building polit ical support 

for the agreement. 

The importance of a strong dispute settlement mechanism at the heart of a 

WHFTA cannot be overstated. Trade i s much less important for the United States 

than i t i s for any other potential member of l-JHFTA. This strengthens the abi l i ty 

of the United States to use Section 301. As Hankey (1992) notes, dispute 

settlement procedures "give the parties equal weight under the lav of the 

agreement, and therefore should neutralize the power di f ferential betv:een 

them."'^ Various aspects of dispute settlement mechanisms enhance this process; 

these aspects must be negotiated. 

'̂ Hankey (1992), page A. 
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For instance, a crucial element of the mechanisni wi l l be whether the 

parties accept the recommendations of the panel process as binding or non-

binding. In the CUSTA, dispute settlement decisions are binding only i f both 

parties agree to treat them as such. The limited experience with the process to 

date suggests that both sides prefer non-binding recommendations from panels, 

with ultimate settlement of disagreements fashioned by the pol i t ic ians that make 

up the CUSTC. While non-binding arbitration is more f l e x i b l e , i t reverses to at 

least some degree the balance of power that the mechanism is supposed to convey 

to the agreement. After a l l , i f agreements are ultimately determined by the 

pol i t ica l process, then negotiators from the most powerful country involved in 

the dispute wi l l have an upper hand "in fashioning a resolut ion.^' Thus, given 

that the United States, through i t s use of Section 301, i s l i k e l y to be quite 

intrusive in attempting to alter foreign practices, equity interests would seem 

to argue for a binding panel process. 

Another feature of the process that must be negotiated has to do with who 

is enfranchised by the mechanism. Neither GATT nor Chapter Eighteen of CUSTA 

permits private parties to in i t iate dispute settlement cases against the 

practices of foreign governments. Thus, in those instances where U.S. firms feel 

that they have been hurt by foreign practices, they must f i r s t make their case 

to the U.S. government, v.'hich, in turn, in i t ia tes a Section 301 investigation. 

Contrary to the goals of the statute, the in i t iat ion of a Section 301 case by the 

U.S. government may exacerbate tensions and slov.̂  down the process of achieving 

"Anderson and Rugman (1990) are quite cr i t ica l of the fact that none of the 
Chapter Eighteen cases decided to date have involved binding panel decisions. 
They write, "[W]hat is required is not pol i t ic izat ion by putting the problem back 
into the hands of pol it icians , but rather a stronger independent body that can 
t e l l either federal government that a practice has to be changed." Anderson and 
Rugman, page 41, footnote 168. 
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an agreement. This is especially true in those instances v/here past trade 

disputes with the United States have been rancorous. If private parties vere 

allowed direct access to the process, as they are under Chapter Nineteen of the 

CUSTA, the use of Section 301 would l ike ly be limited to only those most 

egregious of cases where the weight of the U.S. government in reaching a 

settlement would be viewed as essential . 

Another way to reduce international f r i c t i o n s i s to in i t iate dispute 

settlement earlier in the process. That i s , panels could be established at the 

onset of bi lateral consultations, rather than resorting to the process after 

reaching a po l i t ica l impasse.^^ Finally, i f parties to the dispute were asked 

to calculate the net benefits to both producers and consumers in both countries 

from eliminating the offending practice, panels could incorporate these details 

into the decision making process, and frivolous complaints might be deterred. 

5. Conclusion 

Section 301 is that part of U.S. trade policy that authorizes the USTR to 

negotiate the elimination of foreign government practices viewed by the United 

States to adversely a f fec t U.S. commerce. Along with negotiating authority, the 

statute empowers the USTR to order trade retal iation against recalcitrant 

countries. Since i t s inception in 1974, Section 301 has been a source of confl ict 

and controversy between the United States and some of i t s trading partners; i t s 

use to open foreign markets has been widely labelled as "aggressive 

unilateralism." 

This paper has sought to discuss the role of Section 301 in current U.S. 

trade policy and to speculate the role this statute might play in the context of 

a WHFTA. The paper reaches the follov;ing conclusions. 

This change in thG pirocsss hâs bcGn suggested by Bello er . (1991), 
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First , Section 301 v i l l not disappear even after a wHFTA is put in place. 

The United States has begun two cases against Canada since the formation of the 

CÜSTA and has used the dispute settlement mechanism in the CUSTA to sett le an 

ongoing third case. Moreover, Section 301 i s extremely popular in Congress; 

future trade leg is lat ion may strengthen some of i t s provisions, and the newly 

elected Clinton administration is l i k e l y to make greater use of existing 

authority. However, i t is extremely unlikely that the United States would ever 

be so unrestrained in i t s use of Section 301 so as to threaten or undermine 

international agreements such as GATT or the CUSTA. 

Over time, disputes will arise between the United States and one or more 

of i t s WHFTA trading partners. Consequently, a well functioning dispute mechanism 

is a necessary part of any V.'HFTA. Such a mechanism would serve to balance the 

unequal economic pov.'er of the United States with i t s trading partners. In such 

a mechanism, Section 301 would serve as a vehicle for bringing a U.S. complaint 

to a dispute panel. If the dispute process is widely viewed as f a i r and above 

p o l i t i c s , then U.S. interests can be served while tensions are diffused. 
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