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Trade and environment:

green light
or red light?

Helga Hoffmann

Chief, Environment and
Development Division,
ECIAC.

One aspect of globalization that Latin American and Caribbean
countries will have to confront is the increase in trade restric-
tions on environmental grounds. Not by chance, the first
dispute judged by the new Appellate Body of the World Trade
Organization that began to function in February 1996 was an
environmental dispute involving the United States and Latin
American countries. Two trends -more open economies and
rapid growth in international trade, on the one hand, and, on
the other, the broader acknowledgement of “environmental
responsibilities” by the international community, as ex-
pressed in a number of new multilateral environmental agree-
ments— have brought to the forefront two questions: are
trade restrictions an effective instrument for implementing
cnvironmental policy? and to what extent are environmental
restrictions changing international trade and competitive-
ness? Policy-makers are in fact replying to these questions in
contradictory ways, as empirical studies to assess the impact

of environment-related trade measures and trade-related en-

* vironmental measures are only beginning.
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I

The goal and the instrument:

trade or environment?

The interaction between environmental policy and in-
ternational trade has brought up two questions that
policymakers have been facing and on which they
have been taking decisions, without having the chance
to wait for the answers that academics and their re-
search might provide. One question starts with the
environment, the other starts with trade:

i) Can environmental goals be reached through .

rules for international trade or, in other terms, are trade
rules an adequate instrument for reaching environ-
mental goals?

2) Are international trade flows and competitive-
ness being significantly changed by increasing envi-
ronmental restrictions of diverse origin?

Those who reply to the first question with a de-
cided “yes” in general hope to propagate and magnify
“good care of the environment” through the progres-
sive “greening” of international trade. Those who re-
ply positively to the second question, in contrast, fore-
see increasing restrictions on international trade,
corning from various sources, such as the environ-
mental awareness of consumers in certain countries,
trade clauses in international environmental agree-
meants, campaigns driven by large international non-
governmental organizations, interests of industries that
have acquired a competitive edge in “‘environmental
goods”, or attempts by other industries or activities to
take advantage of environmental arguments for pro-
tectionist purposes: in short, “red lights” in interna-
tional trade, imposed on real or alleged environmental
grounds. From the latter angle, the concern is no
longer whether trade is an useful instrument of envi-
ronmental policy, but “how to compete” given rising
environmental requirements in international trade.

[ "This text developed from notes for a presentation at the Seminar
“Environmental Restrictions and Challenges for International Trade
and Development” (University of Chile, Faculty of Economics and
Admninistration and Faculty of Sciences,Department of Ecological
Sciences, 29-30 April 1996. Its main points were presented at the
conference “European Union/Rio Group Dialogue on Sustainable
Development”, organized by the Institute for European-Latin
American Relations (IRELA) and held at The Hague on 27-28
February 1997.

These questions are not symmetrical. Even if one
were to obtain ample evidence that trade bans and
restrictions bear no relationship to their stated environ-
mental goals —as seems to be the case, inter alia, with
the relationship between elephant poaching and the
ivory trade ban!- trade restrictions on environmental
grounds could still be de facto influencing competi-
tivenes and trade flows. Both are, in principle, empiri-
cal questions. A number of trade bans and restrictions
have been established with environmental aims, and it
should be possible to examine whether the particular
environmental aim (to protect dolphins or marine tur-

-tles through a ban on the importation of tunafish or

shrimp, or to reduce air pollution through a ban on the
importation of a certain gasoline mix) was attained in
each instance and whether that result was due to the
use of the trade instrument in question and not to other
causes. The attainment of a stated specific environ-
mental goal does not necessarily mean, however, that
such a result is the best for overall environmental
prudence, since reduced exports and less development
could well have had, in the end, a relatively larger
negative impact on the environment. On the other
hand, it is at least possible to estimate the impact of
specific environmental measures on trade flows (the
reduction achieved in a given country’s exports of tuna
fish, or gasoline, or ivory) and, in its turn, the conse-
quences of that reduced trade for employment and the
overall development of the country. Thus, in those
cases where a trade measure was taken by a country in
order to reach an environmental goal within that same
country, the environmental benefit at one end can be
compared with the reduction of exports at the other
end and, further, with the impact of less exports on the
country’s development.

Formulating the questions in this way makes pos-
sible some assessment of the benefits and damages for
the parties in a dispute, although only to a very limited

! There is an amazing number of environmentalist studies showing
that the ivory trade ban, even though it reduced international trade in
ivory, has not helped the conservation of elephants. See Adams and
McShane, 1992,
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extent.? But even if we had many examples to add to
this, this would of course not answer the “aggregate”
question as to whether the international trading system
or international trade is a cause of environmental dete-
rioration, globally or in:individual countries, as a few
environmentalists continue to argue. As David Pearce,
a leading environmental economist, has concluded, it
is bard to demonstrate that the environmental degrada-
tion accompanying free trade is truly brought about
by trade rather than some other factor, and that the loss
of human well-being it represents is larger that the loss
ensuing from less trade: “No-one has yet calculated
the monetary value of the environmental losses from
international trade. Environmentalists can thus argue
that the losses are very large relative to the ‘gains from
trade’. We simply do not know” (Pearce, 1994, p. 35).

. Given the “state of the art” of the economic valu-
ation of environmental goods and damages, it is not
too far-fetched to posit that we will never know the
exact figures in this comparison. Following this same
line of reasoning, this would mean that there is no
sound basis for the allegation that the present export-
oriented development strategy of Latin America and
the Caribbean is in general damaging the environment.
Even though we can try and put numbers to the value
of n turtles saved, as compared to the slower economic
development of a country subject to a ban on its shrimp
exports, the methodology available for such valuation

II

will never result in precise numbers and can only
provide a range of estimates. Even so, the valuation is
worth trying, and rough estimates of trade-offs are a
less risky basis for policy-making than the presumption
of some environmentalists that the value of something
that cannot be measured exactly is therefore infinite.

After reviewing a considerable number of empirical
studies, Markandya (1994, pp. 10-22) raises these same
questions from a slightly different angle, namely,
whether trade liberalization conflicts with “sustainable
development” and whether policies aimed at “sustainable
development” will restrict international trade. His conclu-
sion is that “the evidence on both questions is mixed”,
and that one way or the other it is not significant.3

Atall events, policy-makers cannot afford to wait
for all the measurements which should be attempted.
In a sense, asking whether free trade is good or bad for
the environment has as much concrete meaning as
asking whether it would be better to live on Mars to
protect the environment on Earth. Export-oriented de-
velopment strategies and integration into the world
economy are being pursued everywhere in the devel-
oped and, more dramatically, in the developing world,
and it is hard to find anyone willing to reopen this
debate in order to defend, on environmental grounds,
the advantages and/or feasibility of inward-oriented
development strategies.

The international context

The two questions on the interaction of trade and
environment are actually being answered in a context
" where two main trends are at work: on the one side,
globalization, which, even if it is not only economic,
is driven by global economic integration and a rapid
increase in international trade; on the other side, a
broader acknowledgement of “environmental respon-

2 No-one has ever calculated scientifically how much “sustainable
development” was “lost” by Mexico, Venezuela and Colombia
because of the tunafish embargo imposed by the U.S. since 1991,
and how much “environmental protection” for the world’s dolphins
was “gained” in exchange. How many of the 25,000 jobs in Mexican
tuna production were lost or shifted to environmentally damaging
activities? Some say that the only difference between the Asian Pacific
and Indian Ocean tuna and the Latin American tuna that it replaced was
that it was far away from the eyes of U.S. environmentalists.

sibilities” of societies and governments and the recog-
nition of the need for international cooperation to meet
those responsibilities. Agenda 21: Programme of Ac-
tion for Sustainable Development, and the Rio Decla-
ration on Environment and Development,* as well as
an increasing number of multilateral environmental
agreements (MEASs), are as important benchmarks in

* In his review, Markandya draws, among others, on case studies
prepared in the framework of the UNCTAD/UNDP Research Pro-
gramme on Trade and the Environment in which he participated. He
is among those who have dismissed rather 100 easily the issue of the
costs imposed on developing countries by new environmental re-
strictions in their export markets.

4 Adopted at the United Nations Conference on Environment and
Development, held at Rio de Janeiro in June 1992.
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this context as the Final Act of the Uruguay Round
approved in Marrakesh.

Since 1950 the volume of world merchandise trade
has been growing faster than world output. It is true
that during this period of over forty years the trade
elasticity of world output has varied. It was very low
between the mid-1970s and the mid-1980s, but has
been much higher in the 1990s. In 1995 trade growth was
almost three times as fast as output growth. Despite some
narrowing of the difference, it still grew almost twice as
fast as output in 1996, and the difference is expected
to remain approximately the same in 1997.

These trends cannot be attributed only to the vari-
ous GATT trade liberalization rounds that started in
1950 and culminated with the Uruguay Round. Other
factors have been studied, such as technological
changes that have reduced communication and trans-
port costs, or the higher degree of industrialization that
has brought product development, specialization and
growing inter-industry trade. But the point to be em-
phasized here is that government policies have also
played an important role, by liberalizing trade and
building a rules-based system of international trade.
Governments have taken part in eight GATT Rounds,
and as a result the average import tariffs of industrial
countries on manufactures have come down to less
than 4% (ECLAC, 1996, p. 134). It is also true, however,

111

that the tariffs of the industrial countries on the prod-
ucts of greatest interest to developing countries (in
particular textiles, leather and footwear, and agricultural
products) are much higher —again as the result of poli-
cies and differences in bargaining power. Furthermore
—and even more important for the subject under discus-
sion here- non-tariff barriers and “grey area” measures
(real or alleged environmental protection included) are
nowadays at the core of development concems and
World Trade Organization activities (Agosin and Tussie,
eds., 1993).

The Latin American and Caribbean countries not
only reflect these trends, but also helped to define
them. In the period immediately before the Uruguay
Round, Latin American countries joined the GATT in
growing numbers and virtually all are now members of
the World Trade Organization. Latin American gov-
ernments had a strong participation in the Uruguay
Round, with a small but highly visible and ‘skilled
group of negotiators.’ A complex web of subregional
trade and economic integration agreements in Latin
America and the Caribbean, and the major steps to-
wards trade liberalization and integration being taken
by the countries of MERCOSUR in South America, are
further evidence of a very strong policy option in
favour of trade liberalization and integration into the
world economy.

Trade as an instrument

The effectiveness of trade as an instrument of environ-
mental policy is far from established.® Yet interna-
tional trade is being increasingly used as an instrument
of environmental policy, at different levels, unilater-
ally or multilaterally, sometimes on a voluntary basis,
as with ecolabels or some of the clauses in multilateral
environmental agreements (MEAs), but sometimes im-
posed on individual countries. It was no accident that
the first case that the new WTO Appelate Body had to
report on was a dispute over “environment and trade”.
Venezuela, later joined by Brazil, had requested in
1995 the establishment of a WTO panel to examine
their claim that United States rules for gasoline, follow-
ing the rules established by the US Environmental
Protection Agency to implement the US Clean Air
Act, applied to imported gasoline standards that dif-

fered from those applied to the domestic product. The
report of that panel, presented to the WTO Dispute
Settlement Body in February 1996, in fact concluded
that the US gasoline standards were not consistent with
the internationally agreed trade rules, in that they vio-
lated Article I of GATT, the “national treatment” pro-
vision retained in the WTO agreements, which requires
that goods imported from members must be treated no
less favourably than the equivalent domestically-
produced goods, in respect to all legislation.

5 The names of the late Leopoldo Teitamanti from Argentina,
Rubens Ricupero, Georges A. Maciel and the late Panlo Nogueira
Batista from Brazil, Patricio Leiva from Chile, Felipe Jaramillo from
Colombia, and Julio Lacarte from Uruguay, come easily to mind.
Fora thorough examination of the pros and cons, see Low, (ed.),
1992. See also Pearce, 1994, and Markandya, 1994.
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Moreover, the panel considered that the U.S.
gasoline standards under consideration could not be
Justified under the GATT Article XX exceptions admit-
ted in paragraphs (b) (measures “necessary to protect
human, animal or plant life or health”), (d) (measures
to secure compliance with laws or regulations which
are inconsistent with GATT agreements) and (g) (meas-
ures “relating to the conservation of exhaustible re-
sources if such measures are made effective in conjun-
tion with restrictions on domestic production or
consumption”). The United States appealed to the WTO
Appellate Body in the same month of February 1996,
and almost one year later, in January 1997, the
Appellate Body judged that in fact the US policy was
incompatible with WTO rules in that it treated Vene-
zuelan and Brazilian gasoline less favourably than
domestic gasoline.

Strictly speaking, the gasoline dispute in the wTo
was not an environmental case: the dispute was not over
the environmental goals pursued by the country which
discriminated against imports, and there was no discus-
sion on whether those goals were being reached in the
best way, or even whether they were being reached at all.
The dispute was over the use of trade as an instrument to
reach those goals. According to the report of the panel
of experts, WTO members are free to set their own
environmental objectives, but trade discrimination is
not an accepted instrument for pursuing them.
~ Regional and subregional trade agreements in
Latin America and the Caribbean have of late tended
to include protocols regarding environmental aims to
be pursued in their trade (or despite their trade), and
some have even included negotiations aiming at, if not

1V

harmonization, at least some degree of compatibiliza-
tion of environmental rules and regulations of the
partners in order to establish a fair basis for competi-
tion among their productive sectors. Here, the concern
is to identify potential differences of interest and pre-
vent future disputes.

Though unilateral trade actions with environ-
mental purposes, or even environmental directives
linked to regional integration schemes, may be the
most publicized cases, especially when the parties
involved make use of the dispute settlement mecha-
nism of the World Trade Organization, a far more
important area deserving study is the present or poten-
tial impact of trade clauses in a growing number of
multilateral environmental agreements (MEAs). Some
of these clauses are not compatible with WTO rules
because they discriminate between countries, while
some of them provide for protection of the environ-
ment in a country other than the one imposing the
measure, thus constituting an “extraterritorial” di-
mension that is also incompatible with free trade
principles. However, trade measures called for by
multilateral environmental agreements derive legiti-
macy from their stated goal of protecting the “com-
mon heritage of humanity” and are less likely to be
disputed in WTO than those adopted unilaterally and
invoking domestic laws (such as the U.S. Clean Air
Act, the U.S. Marine Mammal Protection Act, or U.S.
federal turtle protection laws). A considerable body of
multilateral environmental agreements has been
built up in recent years, so that it will become harder
to claim that unilateral action is justified because of
the absence of multilateral rules.

Trying to enforce multilateral

environmental agreements

There are by now hundreds of multilateral environ-
mental agreements (MEAs) of different geographical
coverage —worldwide, regional or subregional- and
addressing sometimes very specific problems. The
United Nations Environment Programme (UNEP)
maintains a register of such agreements (UNEP,1996).
Some of them have trade clauses which are supposed
to help implement their environmental or “sustainable

development” goals, and some of them, without hav-
ing specific trade clauses, could nevertheless affect
trade flows. As these MEAs are relatively new, there is
not much empirical investigation to assess whether
they have (or could have) any significant impact on
international trade. The most important of the MEAs
with trade implications will be briefly examined, to
illustrate some differences between the international

TRADE ND ENVIRONMENT: GREEN LIGHT OR RED LIGHT? ® HELGA HOFFMANN
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trade regime and environmental regimes.’” This brief
review of MEAs will lead us to a broad comparison of
_ the international trade and environmental regimes.

1. Reducing hazardous wastes

Ultimately, the goal of the Basel Convention on the
Control of Transboundary Movements of Hazardous
Wastes and their Disposal (1989) is to change patterns
of consumption and production so as to minimize the
hazardous wastes generated in production processs.
To that end, it establishes a series of restrictions on
their transport. The Convention has been ratified by
105 countries, including most of the Latin American
and Caribbean nations.

The Convention allows the contracting parties to
take drastic measures, such as to prohibit completely
imports and exports of certain categories of wastes
included in Annex I or approved as Annex I following
recommendations of the Technical Working Group
linked to the Convention. Besides the categories of
wastes to be controlled, there are certain categories
allowed in international trade under specific condi-
tions, which include obtaining the “prior informed
consent” (PIC procedure) of the importing country.
Notification procedures have been established, and the
parties must prohibit exports to a country that does not
permit that specific import or a country which has not
given consent in writing. For wastes characterized as
hazardous according to the procedures of the Conven-
tion, movement between parties and non-parties is
forbidden, except when there are bilateral and multi-
lateral agreements that provide the same degree of
environmental protection as the Convention.

The most recent development regarding
transboundary movement of hazardous wastes is a
consensus decision of the parties to the Convention to
introduce an amendment that totaily forbids developed
countries (in effect, the OECD countries) to transport
hazardous wastes for recycling in developing coun-
trics. Up to now, very few countries have ratified this
amendment, which was supposed to come into force
by January 1998. Governments were waiting for clari-
fication from the Technical Working Group of the
Convention regarding which materials for recycling
were to be covered by the new amendment.

7 The assistance provided by Carmen Artigas (Environment and
Development Division, ECLAC) in the analysis of international
environmental agreements is gratefully aknowledged.

In February 1997 the Technical Working Group
recommended new lists of wastes characterized as
hazardous according to Article 1, paragraph 1a of the
Convention (list A), of wastes not considered hazard-
ous according to the same article (list B) (UNEP,
1997a), and of wastes to be placed on a list C (a sort of
waiting list of residues to be considered for inclusion
in A or B) (UNEP, 1997b). But of course these are only
recommendations to the Conference of Parties to the
Convention (COP).

There are other uncertainties, too. One refers to
the WTO rules regarding trade in products to be recy-
cled. And what happens when a country joins OECD?
Does it lose the right to trade with its neighbours
outside OECD and gain the right to trade with devel-
oped countries, which, according to the amendment,
maintain their right to trade among themselves?

The Technical Working Group of the Convention
had recommended at the end of 1995 that certain
categories of waste to be recycled, consisting of metal
and metal compounds in non- dispersible form, should
be excluded from the restrictions as long as such waste
was handled according to certain rules and it did not
include wastes covered by the Convention or compo-
nents that would render it hazardous. The recyclable
wastes to be excluded were: precious metals (exclud-
ing mercury), iron and steel scrap, copper scrap, and a
number of other types of metal scrap, including nickel,
aluminium, zinc, tin, tungsten, molybdenum and man-
ganese. This recommendation was confirmed at the
last meeting of the Technical Working Group, in Feb-
ruary 1997. o

This discussion of the Technical Group illustrates
one of the difficulties the Convention has to deal with,
namely, the shadowy line between what is a product
and what is waste. Another general difficulty is to
reach agreement of what is “hazardous” and warrants
inclusion in the list of “hazardous wastes” (UNEP,
1997b). In its Annex III, the Convention lists and
defines “hazardous characteristics”: explosive, flam-
mable, liable to spontaneous combustion, poisonous,
infectious, corrosive, toxic, ecotoxic, etc. But what is
hazardous changes from one material to another. In
each one it depends on the dose and on the correspond-
ing response, on the time of exposure, and, in the case
of composite materials, everything changes once more
depending on the sinergies involved. Most impor-
tantly, hazardousness depends on the existence (or
inexistence) of adequate technology for handling and
recycling and the capacity to manage “hazardous
wastes” in an environmentally safe manner.

TRADE ND ENVIRONMENT: GREEN LIGHT OR RED LIGHT? ¢ HELGA HOFFMANN
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If there is to be any hope of effective control of
transboundary movements of hazardous wastes and
avoidance of illegal transport, it will also be necessary
to standardize nomenclatures. The nomenclature used
in relation to the Basel Convention, based on the
United Nations list of dangerous products, does not
coincide either with the United Nations Standard In-
ternational Trade Classification or with the Customs
Cooperation Council’s Nomenclature for the Classifi-
cation of Goods in Customs Tariffs (the so-called
Brussels Tariff Nomenclature used by trade authori-
ties).8 Effective implementation is further complicated
by the multiplicity of “chemical safety” instruments,
among them the International Code of Conduct on the
Distribution and Use of Pesticides, of the United Na-
tions Food and Agriculture Organization, or the Lon-
don Guidelines for the Exchange of Information on
Chemicals in International Trade, which seeks to ban
or restrict certain cheimicals and introduce PIC proce-
dures for many others. Last but not least, lack of
adequate technology and technical capacity, espe-
cially in the developing country signatories of the
Convention, is a further impediment. As a capacity-
building measure, the Latin American and Caribbean
countries are at present considering the creation of a
network of Regional Centres to provide training and
technical support for national implementation of the
Convention and for the transfer of technology for sound
management of dangerous wastes (ECLAC,1995).

Another problem related to the issue of hazardous
Wwastes that the Basel Convention is trying to handle is
the question of how to treat “domestically prohibited
goods” in international trade. This is a broad category,
covering in particular pharmaceuticals, consumer
goods, chemical products, cosmetics and foodstuffs
whose sale is not allowed on the domestic market,
which have not obtained a legal permit for such sale,
or whose permit is no longer valid. It may also cover
machinery and equipment or inputs which are prohib-
ited in the exporting country due to health or safety
risks. Discussions on this issue continue in the Trade
and Environment Committee of WTO.

8 Anillustration of these uncertainties is the case of some containers
loaded with selenium which the Chilean health authorities consid-
ered to be hazardous waste (under the Convention that Chile has
ratified) but which the Supreme Court of Chile in November 1994
declared to be a commercial product entering the country under valid
rules (“Corporacién Minera y Qufmica Cormiquin SA con Servicio
de Salud del Ambiente”, Rol ingreso Corte 2552-94),

2. Biodiversity

Among the numerous agreements and consultation
mechanisms and platforms regarding nature conserva-
tion, the Convention on International Trade of Endan-
gered Species of Wild Fauna and Flora (CITES) is the
oldest one using explicitly and mostly “trade related
environmental measures” (TREMs). The CITES conven-
tion, which has 134 signatories, was adopted in Wash-
ington in 1973, and amended in 1979 and in 1983. It
prohibits trade in species threatened with extinction
and regulates trade in species that could become en-
dangered, and its conference of the parties to the Con-
vention (COP) regularly approves, by a two-thirds ma-
Jority, scientific criteria, inclusions and exclusions in
Appendix I, the list of all species threatened with
extinction, in respect of which “particularly strict
regulation” or trade bans are required, in Appendix II,
the list of species not currently threatened with extinc-
tion, but whose survival justifies trade restrictions, and
Appendix III, which covers other species needing the
cooperation of the Parties. In order to implement the
Convention, countries have to impose restrictions on
imports or exports, depending on the geographical
location of the fauna or flora in question.

Trade with countries that have not signed the
Convention is in principle subject to the same rules as
those applied to signatories. The European Union has
in fact approved rules for the application of CITES in
Europe that are more rigorous than the rules of the
Convention itself and has included species not listed
by it. An instrument which has aims related to CITES is
a new Convention on Migratory Species, under the
auspices of which some regional agreements have been
adopted, as for example on the conservation of cetaceans
of the Baltic and North Seas, of bats in Europe, and of
African-Eurasian waterbirds. In these cases, however,
there is less emphasis on trade measures.

The CITES Secretariat in Geneva monitors infrac-
tions and reports implementation problems to the COP.
The IX cop, which met in Fort Lauderdale, U.S.A. in
1994, unanimously approved new criteria for the list-
ing of endangered species and reviewed infractions,
recent examples of which include the discovery of a
crate containing a gorilla and a chimpanzee at the
Kigali (Rwanda) airport, containers with ivory sculp-
tures in Brussels, and the skin of a serpent in a postal
packet sent from Argentina to Denmark (CITES, 1994).
Animal protection gets a lot of publicity, and CITES has
a glossy quarterly (CITES/C&M International Maga-
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zine), but given the limited volume and nature of the
trade covered, CITES is not at the core of the concerns
on the compatibility between trade regimes and the
environment.

Although it does not contain explicit - trade
clauses, the implementation of the Convention on Bio-
logical Diversity could have much greater importance
in international trade. This Convention was presented
for signature at the United Nations Conference on
Environment and Development in 1992 and by now,
with the notable exception of the United States, almost
all countries have signed and/or ratified it: a total of
163 nations at the end of 1996, including most of the
Latin American and Caribbean countries.

Its main goals are the conservation and sustainable
use of biodiversity and the equitable distribution of the
benefits thereof, or, as formulated in its article 1, ... the
conservation of biological diversity, the sustainable
use of its components and the fair and equitable shar-
ing of the benefits arising out of the utilization of
genetic resources, including by appropriate access to
genetic resources and by appropriate transfer of rele-
vant technologies, taking into account all rights over
those resources and technologies, and by appropriate
funding”. To that end, the countries have agreed to a
whole list of measures for in-situ and ex-situ conser-
vation, for identifying and monitoring biodiversity,
and for integrating biodiversity conservation and use
into relevant sectoral policies and programmes.

The Convention considers the conservation of
biodiversity to be “a common concern of human-
kind” but reaffirms national sovereignty of States
over their biodiversity, and it operates at three levels:
genes, species and ecosystems.

Under the Convention, each party promises to

facilitate access to its genetic resources, “on mutually

agreed terms” and subject to prior informed consent:
the well-known PIC procedures of several other MEAs.
An unresolved point of discussion is how to compen-
sate developing countries for the global use of the
biodiversity originating in their territory. For Latin
America and the Caribbean, which are comparatively
rich in biodiversity and are following a development
path making intensive use of the export of natural
resources, this is an important point. What is at stake
here is the international use and pricing of biodiver-
sity, which is known to be unevenly distributed world-
wide and concentrated, at least at present, in the devel-
oping countries.

It has been claimed that biodiversity could be-
come the new competitive advantage of developing
countries (Feinsilver, 1996). That might depend on the

possibility of bargaining access to biodiversity re-
sources against access to technology for their sustain-
able use (especially biotechnology). Since agreeing to
the Convention on Biological Diversity, many devel-
oping countries have adopted regulations on access to
and export of biological resources, in order not only to
control them but also to capture the economic benefits
thereof. N

The most publicized practical experience is the
1991 agreement between Merck and the National In-
stitute of Biodiversity of Costa Rica (INBio), for biodi-
versity prospection in Costa Rica and research on the
possibility of obtaining and commercially exploiting
pharmaceuticals based on the samples provided by
INBio. INBio received initially one million U.S. dollars
for identifying, collecting and extracting a number of
plants and insects. The patents of invention deriving
from these samples would belong to Merck, but INBio
would have some rights in respect of the pharmaceuti-
cal products or agrochemicals produced on the basis of
the samples provided.’?

Another proposal that has been put forward is to
study an acceptable international mechanism allow-
ing countries that have biodiversity resources con-
sidered to be important for the rest of the world to
charge for the “environmental services” provided to
the other countries through that biodiversity (United
Nations, 1997). Resources thus obtained could be used
for the sustainable management of the biodiversity in
question.

Other open questions related to the Convention are:

i) “farmers rights”, that is, rights stemming from
past, present and future contributions by farmers in
conserving, improving and making available plant ge-
netic resources, which should guarantee them partici-
pation in the benefits resulting from plant breeding and
other scientific methods applied to those resources;

ii) access to ex-situ collections that did not result
from decisions of the Convention;

iii) how to face the poss-ibility that new uniform
plant varieties may displace the biodiversity of tradi-
tional varieties; ‘

iv) the impact of the agrochemicals which have
made possible the expansion of agricultural produc-
tion. : '

% Feinsilver (1996) gives an excellent analysis of Costa Rica’s
experience, of other cases of biodiversity prospection and the scien-
tific and commercial use made of the samples obtained, and of the
potential of such arrangements for developing countries.
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the agrochemicals which have made possible the ex-
pansion of agricultural production.

Intellectual property issues loom large in the
provisions on the transfer of technology (especially
biotechnology), involving not only technology for
the conservation and sustainable use of biodiversity,
but also technology stemming from the use of ge-
netic resources whose access is covered by the Con-
vention. Compatibility with the intellectual property
rules of the World Intellectual Property Organization
(WIPO) and of the World Trade Organization (WTO)
is an issue deserving examination. In principle, the
WTO agreement on trade-related intellectual property
rights does not prevent governments from limiting
research on, and use of, technology, with the aim of
protecting the environment. A registered patent
guarantees that its owner can avoid its use by others
(with exceptions), but does not guarantee to the
owner the right to exploit the patent if it is found to
be damaging or dangerous. Apart from\biosafety
issues, however, there is also the question of the
appropriation of economic benefits through the
commercial exploitation of patents of invention ob-
tained on the basis of the biodiversity of countries
that do not have the scientific and research capacity
to exploit independently their own biodiversity.

3. Reducing global emissions of gases likely to
Increase the “greenhouse effect”

The latest MEA with trade implications is the 1994
United Nations Framework Convention on Climate
Change. It too was opened for signature at the 1992
United Nations Conference on Environment and De-
velopment, and came into force in March 1994. By the
end of 1996, it had 163 signatories. Its general objective
is to protect the climate system against human-induced
change, and for that purpose governments have com-
mitted themselves to a series of measures to obtain
“stabilization of greenhouse gas concentrations in the

atmosphere at a level that would prevent dangerous.

anthropogenic interference with the climate system.
Such a level should be achieved within a timeframe
sufficient to allow ecosystems to adapt naturally to
climate change, to ensure that food production is not
threatened and to enable economic development to
proceed in a sustainable manner” (article 2). More-
over, “measures taken to combat climate change, in-
cluding unilateral ones, should not constitute a means
of arbitrary. or unjustifiable discrimination or a dis-
guised restriction on international trade” (article 3).

As in other major environmental conventions, this
provides for a subsidiary scientific and technological
advisory body to link the scientific assessments and
information provided by competent international bod-
ies with the policy-oriented needs of the conference of
the parties to the convention. The relationship between
that advisory body and the Intergovernmental Panel on
Climate Change (IPCC) is unclear, but the IPCC con-
firmed, in its latest evaluation, the occurrence of global
warming induced by human activities. 10

The Framework Convention, like the first Confer-
ence of the Parties held in Berlin in 1995, insisted on
“common but differentiated responsibilities”, “respec-
tive capabilities” and “equity”, for obvious reasons, as
the main greenhouse emissions to be stabilized are carb-
on dioxide (CO,) emissions and their main sources are
the energy and transport sectors. Most industrialized
countries, including the European Union, Japan and
the United States (the Annex I countries in the par-
lance of this Convention), had committed themselves
to “the aim of returning individually or jointly to their
1990 levels of these anthropogenic emissions of carb-
on dioxide and other greenhouse gases” by the year
2000 (article 4). But these targets are not binding and
by the first COP in Berlin in 1995, and again at the
second COP in Geneva, in 1996, the specified time
frames were being pushed further into the future.

Potentially, drastic measures on carbon dioxide
emissions could affect international competitiveness
and trade via the energy and transport sectors, as these
sectors provide inputs to all production processes.
However, despite highly respectable proponents
(Cline, 1992) and a February 1997 call by 2,000
United States economists that included six Nobel
laureates, an international carbon dioxide emission/
energy use tax, that could affect trade in fuels, cur-
rently lacks the political support needed to turn it
into a feasible proposition.

The international instrument being tried under the
Framework Convention is “joint implementation”, or
“activities implemented jointly”, now at a pilot stage,
which could set the stage for the introduction of inter-
nationally tradeable emission certificates. At the ori-
gin of “joint implementation” was the idea that a coun-
try (branch of industry, company) could fulfil its

19 At the last Conference of the Parties, in 1996, however, some
parties disputed these conclusions, and there is no clear consensus
among scientists, either, as is evident from Emsley, (ed.), 1996.
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reduction obligations through a combination of inter-
nal reductions and external offsets (offsets meaning
here emission reduction credits which, once formally
certified, could be traded internationally).!! This
should act as an incentive for project sponsoring by
industrialized countries and for the transfer of low-
emission technologies to developing countries.

A number of “joint implementation” projects in
the fields of energy efficiency, fuel switching, affor-
estation and reafforestation are being planned or
implemented in developing countries, especially in
Latin America and the Caribbean (Belize, Costa
Rica, Ecuador, Honduras, Mexico, Nicaragua), but
in terms of the intended reduction in greenhouse
gases emissions they are no more than a drop in the
bucket (Zollinger and Dower, 1996). In this pilot
stage, no system to give “emission reduction cred-
its” to the sponsoring countries is in place. Before
“credits” can be given and traded, a global verifiable
limit to total emissions would have to be agreed
upon, as well as a distribution of emission quotas in
which richer countries and people would have to
make (ecological) room for the poorer.

4. Eliminating ozone-depleting substances

“The 1985 Vienna Convention for the Protection of
the Ozone Layer, its 1987 Montreal Protocol on
Substances that Deplete the Ozone Layer, and sub-
sequent adjustments aim at protecting the ozone
layer and ultimately eliminating the production and
consumption of substances that deplete it, starting
with “precautionary measures to control equitably
total global emissions of substances that deplete
it”12, especially chlorofluorocarbons (CFCs). The
Montreal Protocol, which now has 160 signato-
ries,!3 envisages a gradual reduction in the produc-
tion of controlled ozone-depleting substances —CFCs
and a number of other substances—, and developing
countries that are below a certain level of production

of those substances have a ten-year phase-out period
(which would be ending in 1999). The Protocol has
linked to it a Technical and Economic Advisory Panel
and a small multilateral trust fund, which has received
about half a billion U.S. dollars since its establishment
in 1991 and which provides concessional credits to
help developing countries to cover costs linked to their
implementation of the Protocol.

With regard to controlled ozone-depleting sub-
stances, the parties to the Protocol have agreed to ban
imports from and exports to non-parties. This ban has
been in place for CFCs and halons since the early
1990s, and despite the fact that it is not compatible
with the non-discrimination principle in international
trade, it has not been challenged in the WTO.

The industrialized countries are well on their
way to the phase-out of CFCs and halons, and there
is progress in other ozone-depleting substances as
well. Under the Montreal Protocol, the industrial-
ized countries were supposed to have banned halons
by 1994 and CFCs and carbon tetrachloride by 1996.
Those countries are to phase out methyl bromide
by the year 2010, while the developing countries
have agreed to freeze methyl bromide by the year
2002 at their average 1995-1998 levels. This must
have been a hard decision, since this substance is
used as a fumigant against pests in many export
crops of developing countries. Exemptions will
be permitted for certain trade-related applications
(pre-shipment and quarantine) and for critical
agricultural uses.

The United States has stopped producing CFCs for
domestic consumption, except for a few essential uses,
but it seems that this was essentially the result of
domestic policy measures (Cook, 1996). There have
also been advances in the developing countries, which
are supposed to phase-out CFCs by the year 2010. No
assessment has been made of whether trade bans
played any important role in meeting the Montreal
Protocol’s phase-out requirements.

1 gee Simonis, 1996, p. 100.

12 preamble of the Montreal Protocol. Besides chorofluorocar-
bons (CFCs) and halons, the Protocol and its amendments cover
other controlled substances such as carbon tetrachloride,
methyl chloroform, and methyl bromide. Hydrochloroftuoro-
carbons are classified as transitional substances, to which

less tight schedules apply. Products can be added as their ozone-
depleting potential is established.

13 Amendments to the Montreal Protocol were approved at sub-
sequent COPs. As of the end of 1996, the 1990 London Amend-
ment had been ratified by 111 countries, and the 1992 Copenha-
gen Amendment, by 62.
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Vv

-Comparing global environmental regimes

and the international trade regime

Global environmental regimes and the international
trade regime are different: they have different goals,
different structures, and operate according to different
principles, with different institutions and different in-
struments. One cannot be translated into the other.

Compared to the international trade regime, en-
vironmental regimes are far more complicated. The
trade regime is based on a coherent theory showing
that trade improves the well-being of exporters and
importers alike. By contrast, environmental re-
gimes, in particular the main MEAs ratified in con-
nection with Agenda 21, promote “sustainable de-
velopment”: a vague concept for which there is
broad political support but for which there is no
formal definition within any given theoretical
framework. The multiple definitions which exist are
essentially variants of the original formula of the
Brundtland Commission: “Sustainable development
is development that meets the needs of the present
without compromising the ability of future genera-
tions to meet their own needs” (World Commission
on Environment and Development, 1987, p. 43).

There is more or less general consensus on the
nexus between economic activity and the natural envi-
ronment, and about the inseparable components of
development: economic growth or selective growth of
production, social development (focussed in develop-
ing countries on the fight against poverty and on
equity), and environmental sustainability requiring
conservation and a fair distribution of the use of
ecological resources. Much has been said about
these interlinkages, which were already stressed
by Gro Harlem Brundtland in March 1987 in her
“Chairman’s Foreword” to the report of the independent
commission established by the Secretary-General of
the United Nations in late 1983 (World Commission
on Environment and Development, 1987, pp. ix-xv).
International organizations, in particular the United
Nations, necessarily subscribe to “sustainable devel-
opment” in the approach arising from the 1992 United
Nations Conference on Environment and Develop-
ment. But one does not have to probe too deeply to
recognize the difficulties of the concept.

Sustainability of what?'4 Which should come
first: human beings or the ecosystem? There is a whole
gradation between anthropocentric and ecocentric ap-
proaches, for global as well as for local problems.
Then there is the factor of scientific optimism or pes-
simism, as manifested in the assumptions on substitut-
ability between natural resources themselves and be-
tween man-made and natural capital (both depending
on technological advances).

Sustainability where? Different environmental
problems have different geographic coverage. The
damage seldom hits exactly where it originates. And
geography also matters in the impact of policies.!s
How should we deal with common and shared re-
sources? How should we distribute geographically
those famous “common but differentiated responsi-

- bilities” of Principle 7 of the Rio Declaration? How

should we establish the overall level of protection or
use of the ecological environment and the division of
the quotas for access and use of it?

Sustainability when? Improving the well-being of
present generations without risking the ability of fu-
ture generations to do the same is the broad consensus
definition. But how much risk is acceptable in the
assessment of intergenerational equity? And there is
always the question of scientific uncertainty and sus-
tainability. In the presence of uncertainty, what level

* Prof. Opschoor, Rector of the Institute of Social Studies of The
Hague, who certainly cannot be accused of not being an environ-
mentalist, gave a wonderful lecture on the fuzziness of the concept
when answering the questions of what, where, when, and how much
risk (Opschoor, 1996). I have drawn on his remarks.

'3 In terms of a formal model of natural resource extraction and use,
assuming two countries ~a home country and a foreign country- and
adopting a “weak sustainability” concept, i.e., allowing for substitu-
tion between man-made and natural capital, Klepper and Staehler
(1996) have shown that the unilateral introduction of “sustainability
rules” in the home country leads to greater unsustainability in other
countries. It should be noted that the “sustainability rules” used in
the model are “exhaustible resources extraction rules” and that the
model assumes perfectly competitive markets (and thus no interfer-
ence in trade). Unless unsustainability abroad is no problem, the
results of the model imply a condemnation of unilateral rules within
one country for the protection of the environment.
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of risk is acceptable? How dangerous is it, for instance,
that the deadlines for greenhouse gases emission re-
"ductions are being postponed? What exactly are the
deadlines that should be established for each programme
of action dealing with environmental problems? And
finally, linked to all the previous questions, how are we
to measure “environmental capital” or “environmental
services” and sustainability or the lack of it?

The old trade issues and the measurement of trade
flows, by comparison, look simple. The system of
rules for international trade has been built up over
more than 50 years, based on the principles of non-
discrimination, reciprocity and national treatment. In
contrast, the principles and most of the existing rules
for international environmental management and
“sustainable development” are relatively new and are
yet to become legally binding. And while the Uruguay
Round negotiations strengthened the international
trade disputes settlement machinery, there is no uni-
fied mechanism for settling disputes related to envi-
ronmental damage and its mitigation.

It is true that over the years the coverage of the
international trade regime has expanded and, besides
‘trade in goods, has come to include services, trade-
related investment measures and trade-related intel-
lectual property rights. Environmental regimes, how-
ever —and in particular Agenda 21— might cover in
principle anything under the sun. There is a vast range
of environmental issues, even if we take account only
of those with transnational implications: transboun-
dary air and water contamination, sanitary standards
for food trade, toxic chemicals, hazardous waste,
ozone depletion, marine contamination from land-
based sources, pollution from ships, overfishing, en-
dangered species, loss of biological diversity, soil ero-
sion, desertification, deforestation, climate change,
and so on and so forth. Each of them involves a variety
of domestic institutions, various levels of appropriate
government action (from communal to international),
quite a lot of jurisdictional overlaps and conflicts, and
diverse international organizations. Moreover, each of
these issues relates to different economic activities and
interests, and does not affect all socio-economic
groups and strata in the same way.

This number of issues is matched by an even
larger number of instruments used to achieve results:
voluntary agreements between governments and in-
dustries, regulations establishing emission standards,
product standards, process standards, requirements for
environmental assessment, monitoring and reporting,
and rules for testing, packaging and labelling.

To these we must add the now rather fashionable
emerging “economic instruments”: taxes of various
kinds (earmarked or not for environmental expendi-
tures), pollution charges, deposit refund schemes,
“green protocols” for credit (linking credit to environ-
mental impact assessments), subsidies (given or elimi-~
nated), waste fees and levies, ecolabels in marketing,
liability instruments, and tradeable permits (relating to
the use of certain resources or to the emission of
specific substances).

Then, there is the role of natural sciences. The
trade regime deals only with economic relations and is
not concerned with natural phenomena. MEAs are radi-
cally different. Even if they try to deal with social and
economic relations, they only do so insofar as these
relations result in changes in nature, diagnosed as
damage. Although the impact of environmental degra-
dation can often be perceived even without scientific
preparation, natural scientists (including health spe-
cialists) have identified most environmental phenom-
ena and are monitoring them closely.

It is not by chance that almost every one of the
MEAs has attached to it a scientific body, to assess
chemical, physical or metereological processes, to
classify toxic and hazardous products and wastes, and
so on. Nevertheless, sometimes parties to the conven-
tions ignore or even dispute the scientific advice of
such panels.

To deal with scientific uncertainty, international
environmental regimes are built on the precautionary
principle, according to which “where there are threats
of serious or irreversible damage, lack of full scientific
certainty shall not be used as a reason for postponing
cost-effective measures to prevent environmental deg-
radation” (as formulated in Principle 15 of the Rio
Declaration on Environment and Development, 1992).
The reference to “cost-effective measures” is a re-
minder that the precautionary approach is insufficient
alone to guide decisions, and that the value of avoiding
environmental damage cannot be assumed to be infi-
nite. As environmental damage and policies to prevent
it usually have “winners” and “losers”, there will be no
easy consensus about cost-effective measures. This is
true at both the local and the international level.

This wide variety of trends has necessarily had to
be embodied in the system of multilateral environ-
mental negotiations. As a result, for now, enforcement
and dispute settlement mechanisms in MEAS are ex-
tremely weak. Emphasis is given to voluntary commit-
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ments and the exchange of information, as well as to
procedural responses in domestic policies, such as the
approval of “national strategies” in response to in-
ternational environmental agreements. In fact, trade
measures are about the only coercive instrument in
MEAs.16

The growing number and variety of multilateral
environmental agreements which exist, together with
their rapid evolution through new protocols and
amendments, is creating a web of ever more complex
international environmental regimes. In the absence of
international enforcement procedures and incentives,
many countries —in particular developing countries,
Latin America and the Caribbean included- have yet
‘to build the institutions and technical capacity required
for implementing and monitoring the agreements
which they have been signing.

Given the linkages between the environmental
issues MEAs are trying to address, compatibility be-
tween different environmental agreements, and espe-
cially coordination of the international and domestic
institutions dealing with their implementation is as-
suming increasing importance in the international
agenda. The United Nations Environment Programme
(UNEP) provides administrative backstopping to vari-
ous of the MEA secretariats, and while these tend to
strive for more autonomy, UNEP has been calling for
increased coordination among them. A more radical
proposal has been that of creating a Global Environ-

mental Organization, or GEO, to pull together the mul-
titude of international institutions that currently influ-
ence environmental policy, such as UNEP, the Global
Environmental Facility, the secretariats of the various
MEAS, and a host of other bodies. The original propo-
nent of this approach, Daniel Esty, a senior official of
the United-States Environmental Protection Agency
(EPA) has not suggested practical steps for putting
together in one institution the responsibility for all
global environmental negotiations, but he has argued
that an institutional counterweight to WTO is needed
(Esty, 1994).

Trade policy and environmental policy do interact
in ways that are not yet well-known and sometimes at
cross-purposes. As WTO Director-General Renato
Ruggiero has summed up in very cautious terms “it is
possible to envisage circumstances in which trade,
unsupported by sound environmental policy, could
involve damage to the environment —or, on the con-

- trary, circumstances in which environmental regula-

tions could harm legitimate trade” (Ruggiero, 1995).

- In each of these circumstances: which one should be

adjusted? Policy-oriented research should give ra-
tional answers to this question. In pondering it, it
would be wrong to forget that differences in levels of
development and well-being among countries go to-
gether with differences in international bargaining
power and in environmental priorities.

(Original: English)
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