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CEPAL REVIEW No. 45

The polluter
must pay

Rafael Valenzuela*

The principle stated in the title of this article was adopted
for the first time at the international level jn 1972, by the
Organization for Economic Cooperation and Develop-
ment (OECD). Basically, it postulates that those respon-
sible for pollution must pay the cost of the measures
needed to prevent or reduce such pollution in order to
comply with regulations and measures on environmental
quality,

The basis of this principle is that the utilization of
common goods as goods that are totally free, both in the
sense of the way they can be used and the absence of any
charges for their use or exploitation, has led to growing
deterioration In the quality of the environmeat,

The aim is not to unmask the guilty or to become in-
volved in the area of obligations to pay compensation.
What is sought is simply to ensure that the internal costs
of production activities or processes incorporate the costs
which are currently external to them but which give rise
to social diseconomies: in other words, the aim is to in-
corporate the negative environmental externalities.

This article establishes various criteria for imputing
environmental costs and reviews some instruments for the
application of the principle, It also analyses special situ-
ations where the immediate zpplication of highly restric.
tive regulations could cause serious economic upsets,
recommending in these cases a more gradval approach
and the provision of assistance. It ends with an examin-
ation of the shortcomings of the principle, especially with
regard 1o activities having extreme environmental conse-
quences,

*Professor of Environmental Law in the Catholic Univer.
sity of Valparaiso,

|

The origin and basis of the
principle that the polluter
must pay

1. The abuse of common goods

The emergence of the principle that the polluter
must pay has much to do with what the biologist
Gatret Hardin called the tragedy of common goods
(Edmunds and Letey, 1975, p.112). For these pur-
poses, common goods are taken to mean those ele-
ments in the environment which do not belong to
anybody and can hence be used by everyone with-
out anyone being able to claim exclusive rights
over them. Examples of this are the atmosphere
and the high seas and the corresponding sea bed,
with all their hydrobiological and mineral resout-
ces. Most legislation recognizes the existence of
this type of goods. Thus, for example, the Chilean
Civil Code, adopted in 1885, speaks of “the things
which nature has made common to all men, such as
the high seas”, adding that such things “cannot be
the subject of private domain” and that “no nation,
corporation or individual has the right to appropri-
ate them” (article 585).

In view of their common status, these goods
are free from the point of view of their unrestricted
use and the absence of any costs for such use,
which means that anyone can use them or take ad-
vantage of them without having to pay any other
person or seek permission for this. This was always
the practice, until, as from the end of the last cen-
tury, after the Industrial Revolution, the unre-
stricted and ever-increasing exploitation of these
goods, on the one hand, and their increasing use as
a sump for an ever-increasing volume of all kinds
of wastes and refuse, on the other, began to high-
light their finite nature and their vulnerability to
human action and sounded a warning note on the
risk that the continuation of this type of behaviour
could lead to irreversible damage to them, or at
least damage that would take a very long time and
cnormous resources to correct, with the whole
human race having to suffer the consequences,

It was obvious that the ruin of these goods
would cause severe prejudice to all, In accordance
with the logic of private gain, however, the results
of the benefit/prejudice equation continued to be
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favourable to those using or exploiting these goods
beyond the threshold of their tolerance to human
intervention, since the damage caused would be
divided among everyone, whereas the benefits ob-
tained from their exploitation would be for the ex-
clusive enjoyment of their users or exploiters. In
other words, in the final analysis the gains out-
weighed the losses. At the same time, it was ar-
gued, there was always the risk that the benefits
foregone because of the reduction of pressure on
these goods could mean that other, less scrupulous,
agents would make still bigger gains at the expense
of this lower pressure, since these goods would be
available to them in larger quantities or in a quali-
tatively better state. Consequently, if the activities
foregone by some were carried out by others on
even more profitable terms, then what point was
there in foregoing the maximum gain that could be
obtained from common goods, if ¢veryone had an
equal right to use them and derive free benefit from
them?

It will be gathered from this summary of the
arguments put forward that the cause of the spolia-
tion and degradation of common goods has lain
more in their gratuitous nature than in their com-
mon status, since even if they continued to be of a
common nature, if they had been given a price that
had to be reflected as a cost in the profit and loss
accounts or balance sheets of corporations, then
even in a context of the most selfish utilitarianism
the benefit/prejudice equation would have discour-
aged the overuse and overexploitation that they
have been subjected to. It would be an oversimpli-
fication, however, to reduce the problem of com-
mon goods {0 a mere question of greater or lesser
economic costs or benefits, even if this were done
with the aim of helping to find solutions. Any inte-
gral statement of the issue must necessarily take
account of its social repercussions and, in particu-
lar, the serious distortions which it creates in the
area of distributive justice, since the truth is that an
overwhelmingly large proportion of the people who
suffer the consequences of the deterioration or de-
gradation of common goods have not played any
part whatever in causing those effects, nor do they
receive any form of compensation or indemnity for
the damage or hardships suffered.

It may be added that the fate of common goods
has also been shared by certain publicly used na-
tional goods which can be freely used by all the

inhabitants of the country in question, for the same
reasons and with similar consequences. This, too,
has played a part in the origin and development of
the principle that the polluter must pay.

2. Negative environmental externalities

Economic theory speaks of externalities or spill-
over effects when referring to certain interactions
which may take place between the gains of one
enterprise and the costs of another (Edmunds and
Letey, 1975, p. 393). In general terms, it may be
said that we are in the presence of an externality
every time that the acts of one social agent give
another a gain or benefit without obtaining any
reward for this, or cause him damage or expense
without giving any kind of compensation for
this. In the first of these hypotheses, what is in-
volved are positive externalities, while in the
second they are negative externalities (Haveman
(undated), p. 45).

Negative externalitics arc closcly related with
so-called “external costs” and generally arise as a
result of the use of scarce resources over which no
one can claim exclusive rights of ownetship or use
(Reynolds, 1976, p. 275). The vse of elements of
the environment which do not have any price as-
signed to them naturally represents a saving for
those who make use of them. Since these compo-
nents of the environment are not considered as
economic goods and are hence outside the system
of prices, any economic operator can use them or
take advantage of them without thereby incurring
any internal cost whatever.

From the moment when the use of these goods
goes beyond the threshold of their deterioration or
degradation, however, the saving enjoyed by those
who use them becomes a diseconomy or external
cost for those who are affected by their destruction
or deterioration. The costs of restoring human
heaith and well-being, rehabilitating components of
the environment which have undergone quantita-
tive or qualitative degradation, or restoring the
functional equilibrium of the ecological systems to
which they belong are examples of this type of
COStS.

When responsibility for this damage is not
shouldered or paid for by those who caused it or
contributed to it, this gives rise to a negative envi-
ronmental externality. As society as a whole cannot
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merely turn a blind eye to this damage and must
consequently assume responsibility for its repair,
the resulting external costs become “social costs”.
In other words, because of the fact that the internal
costs of the users or exploiters of environmental
elements have not been real, there has been a trans-
fer of the greater costs to society as a whole, in a
general and indiscriminate way, in the form of hid-
den costs, which means that the gains of a few
have been obtained at the cost of an indirect social
subsidy.

In order to reverse or put a halt to this situ-
ation, which is at variance with the principles of
distributive justice, various solutions have been
proposed, all aimed at obtaining what has been
«called the “internalization of externalities”, that is
to say, ensuring that the external costs involved in
the prevention and combating of the deterioration
of environmental elements of a common nature are
assumed and accounted for as internal costs by
those who bring about or contribute to such degra-
dation. In so far as this direct and personalized im-
putation of the external costs makes it more
profitable not to damage the environment, it also
seeks to relieve the pressure on these environmen-
tal elements by reorienting it towards other goods
or towards the development and application of less
damaging technologies which will lead to a more
reasonable and equitable allocation and use of
these elements.

In the sphere of production, it will always be
more than likely that those whose internal produc-
tion costs are increased by the external costs that
they have to incorporate in them will seek ways of
passing on the higher costs to the purchasers of
their products or the users of the services they pro-
vide, thereby causing the latter to bear their burden
in the final analysis. Aside from the fact that this
does not seem to be at variance with considerations
of justice, especially when goods with elastic de-
mand are involved, it is also possible that the pro-
gressive and compulsory addition of external costs
will lead to such increases in internal production
costs that it will not be possible to continue to
transfer them to prices for reasons of competitive-
ness. Thus, the producer enterprise will have to
begin to pay such costs out of its own profits, in
order not to run the risk of not being able to con-
tinue selling its products or services on the market.

3. Competitive disadvantages

It may happen that an enterprise reaches the point
where it cannot continue adding the greater domes-
tic costs with which it is faced to the price of the
products or services it offers or paying them out of
its operating profits, in which case it will find itself
pushed out of the market. Extreme situations of
this kind may be considered socially beneficial
when viewed in relation to the objectives of the
process of internalization of negative environmen-
tal externalities. There is a danger, however, that
the excessively rigid application of the measures
adopted may bring with it competitive disadvant-
ages which are neither justifiable nor desirable in
the light of the general interest. This could happen,
for example, if the use of particular technologies
which do not damage the environment is made ob-
ligatory without providing for differentiated dead-
lines for their adoption, depending on whether the
plants involved are existing factories which are al-
ready operating, or new plants that it is planned to
install. It is obvious that new plants can incorpor-
ate these technologies into their production pro-
cesses without having to make the structural and
operational changes involved for existing plants,
which would require correspondingly greater
amounts of time and money.

Likewise, competitive disadvantages may arise
in international trade when the export sectors of a
given country have to comply with environmental
quality requirements which are significantly
greater than those affecting the export sectors of
other countries and, in contrast with the latter, their
production costs fully or largely reflect their real
costs and do not enjoy similar amounts of indirect
social subsidies generated by the existence of non-
internalized social costs.

The foregoing has given rise to the view that,
as a general rule, any kind of aid or social subsidy
which makes it less onerous for the productive sec-
tors to absorb the social diseconomies they cause
represents a distortion of the conditions of produc-
tion and consumption and a corresponding distor-
tion of competition, which may have a negative
effect on trade transactions and the location of in-
vestments. This is why such aid, except in a few
special cases, tends to be considered as undesirable
and principles such as the idea that the polluter
must pay have been developed and applied,
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II

Concepts and instruments for the application of the principle

1. The concepts

The principle that the polluter must pay was
adopted for the first time at the international level
on 26 May 1972, when the Council of the Organiz-
ation for Economic Cooperation and Development
adopted a recommendation on guidelines on inter-
national economic aspects of environmental
policies (CECD, 1983a, pp. 173-174, and Kiss,
1983, p. 74). Two years later, on 14 November
1974, the oecp Council adopted a further recom-
mendation, on the implementation of the principle
that the polluter must pay, in which it clarified
some aspects concerning the limitation of the ex-
ceptions that could be applied to this principle
(OECD, 1983b, p. 174). It was within the European
Communities, however, that the principle was
defined most clearly and its concrete implications
were spelled out.

For the Council of the European Communities,
the principle that the polluter must pay means that
all physical or legal persons under public or private
law who are responsible for pollution must pay the
cost of the measures needed to prevent such pollu-
tion or to reduce it to comply with the correspond-
ing regulations and measures designed to attain the
relevant quality objectives, or, where such objec-
tives do not exist, to comply with the relevant regu-
lations and measures laid down by the public
authorities. The Council goes on to say that envi-
ronmental protection shouid therefore, in principle,
not be secured through policies based on the grant-
ing of assistance which, in fact, make society as a
whole responsible for the cost of the fight against
pollution.!

Consequently, the principle does not tefer to
the responsibility which polluters may have for the
damage caused by their pollution. It does not pro-
pose that those who cause damage by pollution
must assume responsibility for this, thereby making
it something like an environmental version of the .

ISee the Council recommendation of 3 March 1974 on the
imputation of costs and the intervention of the public authorities
in environmental matters, in BEC (1988), vol. I, p. 7.

the idea of “an eye for and eye and a tooth for a
tooth”, The obligation to make compensation for
damage caused by pollution exists, of course, but it
is not based on this principle but on the general
rules of the law of torts. There is therefore nothing
standing in the way of the simultaneous application
of the principle that the polluter must pay and of
the rules on civil liability for damage caused to
third persons, although it could happen thal, even if
this principle were adopted, there might be no legal
grounds (because of non-fulfillment of the necess-
ary legal requircments) for obtaining monetary
compensation for the damage caused by pollution,
or on the contrary, if it were legally possible to
demand compensation for this damage, there might
be no legal means of effectively applying the con-
sequences of the principle, because it was not em-
bodied in the legislation itself.

It is worth clarifying this point in some detail,
since there must be many who will assume that the
principle that the polluter must pay is fully settled
by making the polluter responsible for the damag-
ing consequences of his acts. Those who interpret
the principle in this way usually view the responsi-
bility of the polluter for the payment of compensa-
tion as being essentially an objective or
consiructive liability which does not depend on the
legal culpability of the agent causing the damage
but on the mere fact that he has carried out an act
giving rise to the probability of damage, that is to
say, he has taken a risk. Maintaining that the pol-
luter must pay, then, would in conceptual terms be
the same as saying that every person who causes
damage to another as a result of having given rise
1o a polluting effect is obliged to pay compensation
for the damage done, irrespective of whether he
acted with malicious intent or committed a fault or
whether he exercised all due care and caution.

Those who attribute this scope to the principle
are often the same ones who see in it a kind of
license to pollute, Such a license could indeed be
considered implicit in the postulation itself, since if
the principle does not outlaw pollution but merely
makes the polluter responsible for paying compen-
sation for the damage caused by his acts, this
would mean that anyone who was willing to pay
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could pollute. In our opinion, a contributory factor
in this mistaken interpretation is the fact of speak-
ing of the “principle of the originator” or the “prin-
ciple of the responsibility of the causal agent”
when referring to the principle that the polluter
must pay. In the view of a distinguished legal ex-
pert, this confusion of ideas is due to the fact that
more publicity has been given to the name of the
principle than to its content (Brafies, 1987, p. 157).

In its correct interpretation, the principle does
not seek to determine the guilty parties nor to enter
into the field of their obligation to pay compensa-
tion. What it does seek to ensure is that the costs
involved in the prevention and combating of pollu-
tion should be assumed and paid by those causing
the pollution, and not by the community as a
whole. When the principle states that the polluter
must pay, it is referring to these costs and no
others. It is referring, in other words, to the social
diseconomies or external costs already mentioned
and is stating that these costs must be incorporated
in the internal costs of the activities or production
processes which cause the pollution, so that these
internal costs will reflect the real costs and not
falsified or fictitious ones. The principle that the
polluter must pay consists then, in the final ana-
lysis, of the duty to internalize the negative envi-
ronmental externalities. This gives the principle a
fundamentally economic rather than legal charac-
ter, although if it is to be operational it must be
explicitly or implicitly included in the domestic
legislation of the countries or in international
treaties (Kiss, 1983, p. 77).

Behind the principle lies the conviction that, if
polluters are obliged to assume the costs of the
externalities they cause, they will be indirectly
pressured to reduce the polluting effects of their
activities by, for example, using raw materials or
technologies which cause less environmental poltu-
tion. Another underlying consideration is the deter-
mination to put an end to the distributive
distortions implicit in a state of affairs where the
gain of a few is obtained at the cost of the sacrifice
and suffering of many.

2. Criteria for the imputation of costs

The way in which the principle is defined by the
Council of the European Communities in its rec-
ommendation of 3 March 1974 leaves no doubt
that those responsible for paying for pollution are

those who are responsible for causing it. The rec-
ommendation defines those responsible as those
who directly or indirectly pollute the environment
or create conditions conducive to such deteriora-
tion, noting in a footnote that the notion of “those
responsible for pollution” does not affect the provi-
sions regarding civil liabiIity.2

At first sight it might appear that the definition
of the expression “responsible for pollution”, far
from clearly defining its scope, on the contrary
gives it an even broader extension than might be
gathered from the literal meaning of the words, for
the inclusion in it of a reference not only to those
who “indirectly” pollute the environment (which is
already going quite a long way) but also “those
who create conditions conducive to such deteriora-
tion” means taking its scope to extremes where it
might reasonably be asked who could possibly be
outside the scope of its application. As we shall see
later, however, it is fundamentally an operational
definition which is directly related with the ex-
tremely broad criteria of the Council of the Euro-
pean Communities with regard to the imputation of
costs, At the same time, the footnote mentioned
above has the virtue of leaving no doubt that the
principle in question has nothing to do with the
problem of compensation for the damage caused by
pollution to third parties.

The question of the imputation of costs is a
complex one, but it is particularly important be-
cause it goes to the root of the principle: that is to
say, the internalization of externalities. The first
problem that arises is the identification of those
responsible for the pollution, without which the
imputation of the costs becomes an impossibility or
else there is a risk of reaching arbitrary decisions.
The biggest difficulties in this respect arise in rela-
tion with the forms of pollution termed “accumula-
tive” and “chain pollution”. Pollution is called
accumulative when it is the result of various simul-
taneous causes, as occurs, for example, when the
atmosphere over a city is simultaneously polluted
by emissions from industrial boilers and furnaces,
vehice engines, and house chimneys. It is called
“chain pollution” when it is the result of a chain of
acts -not necessarily polluting when considered
separately— which ultimately lead to a polluting ef-

2See the recommendation of the Council already referred
to, in EEC (1988), p. 7, annex, section 3 and footnole on page 2.



76

CEPAL REVIEW No. 45 / December 1991

fect: this occurs, for example, with the pollution
caused by the exhaust gases of motor vehicles,
where those involved as agents are not only the
users of the vehicles but also their manufacturers
and the producers of the fuel they run on,

The recommendation by the Council of the Eu-
ropean Communities lays down that in these cases
the costs must be imputed at the point in the chain
or the accumulation process which offers the best
solution from both the administrative and econ-
omic points of view. Thus, for example, in the case
of chain pollution the costs must be imputed at the
point where there is the smallest number of econ-
omic operators and the control of their activities is
easiest, or at the point where the imputation of the
costs can contribute most effectively to the im-
provement of environmental conditions, while at
the same time avoiding distortions of competition.
A noted Latin American expert on environmental
law has put forward the opinion that when these
directives are applied to the case of the pollution
caused by the exhaust gases of motor vehicles, the
correct point for the imputation of the costs would
be first of all at the level of the vehicle manufac-
turers, and next at the level of the fuel producers
(Cano, 1983, p. 16). Neither of thesc economic
operators can be accused of being directly respon-
sible for causing the pollution, and indeed in the
Latin American case it is very likely that the ve-
hicles or fuels were produced outside the region,
When the above-mentioned definition of those re-
sponsible for pollution is applied, however, those
operators can be considered as being responsible
because they indirectly caused deterioration of the
environment or, at the very least, created condi-
tions conducive to such deterioration.

Quite apart from the difficulties which may
arise in determining to which operators the costs
should be imputed, the essence of the principle is
that the imputation should be carried out in such a
way and on such terms that it represents a real and
effective increase in their internal costs for those
responsible for the pollution, while for the com-
munity as a whole it represents a corresponding
real and effective reduction in their external costs
connected with pollution. If this is accompanied by
open or concealed allowances, exemptions, privi-

3See the recommendation by the Council already referred
to, in EEC {1988), p. 7, annex, section 3, and footnote on page 2.
See also Cano (1978), pp. 136-137.

leges or special aid of any type provided by the
public authorities for the benefit of those respon-
sible for pollution in order to reduce the severity of
the higher costs involved by imputation of the
costs, however, the internalization of the exter-
nalities will be distorted, as will the application
of the priaciple itself. We shall return to this point
in conriection with the question of exceptions or
pseudo-exceptions to the terms of application of
the principle.

3. Instruments for the application
of the principle

a) Regulations

‘The main instruments available to the public
authorities for implementing the principle that
the polluter must pay are regulations and special
charges. :

Within regulations —also known as standards—
a distinction may be drawn between environmental
quality standards, product standards and process
standards.

For this purpose, environmental quality stand-
ards are taken to mean those which lay down the
maximum levels of pollution or environmental dis-
turbance which are allowable within a given envi-
ronment or part of an environment. Product
standards, for their part, may have various aims,
such as fixing the maximum permissible levels of
contamination in the composition of a product;
laying down the necessary properties or charac-
teristics of its manufacture; determining its meth-
ods of use, and laying down specifications on
testing methods, packaging, and the marking and
labelling of products, the term “product” being
understood for all these purposes in its broadest
sense.

Process standards refer in particular to fixed
installations and comptise the subdivisions termed
emission standards, which lay down the maximum
permissible levels of emissions ot polluting dis-
charges; construction standards, which lay down
the specifications that must be complied with in the
design and construction of plants in order to pro-
tect the environment; and operational standards,
which lay down for the same purpose the condi-
tions which the production or manufacturing pro-
cesses must comply with. These operating
standards, like the product standards concerning
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the forms of use of a particular thing, element or
substance, may also be covered by what are known
as codes of practice.*

The fact of having to comply with a standard
involves special costs. For €xample, in the case of
a product standard which lays down maximum
limits for the pollutants which can be present in a
particular substance, those who produce it will be
obliged to take measures to ensure that the amount
of pollutants does not cxceed the stipulated limit,
and if they do not do so they will run the risk of
being punished; these measures consequently in-
volve a cost which they would not have had to
incur if the standard had not been adopted. Once an
emission standard has been imposed, it will prob-
ably be necessary to make changes in the produc-
tion technologies or the processes of purification or
neutralization of effluents in order to ensure that
the pollutants emitted do not exceed the maximum
permissible levels, with everything that this in-
volves in terms of non-budgeted investments. Be-
fore the adoption of these standards or any of the
other measures in question (with the sole exception
of the standards on environmental quality), the
costs of forestalling and combatting the adverse
effects stemming from the use or consumption of
impure materials or the unrestricted emission of
polluting effluents, to continue with the examples
proposed earlier, were bome by the community as
a whole in the form of external costs.

Once standards have been adopted, this situ-
ation is reversed, leading to the imputation of these
external costs to the internal production costs of
those who had been making a profit at the expense
of a social diseconomy. This imputation does not
pretend to be numerically exact. Indeed, there is no
great interest in knowing the total amount of the
costs which society was assuming. The term “im-
putation” is used in a figurative sense, signifying
only that what previously gave rise to a given ex-
ternal cost will now be assumed and accounted for
as a given internal cost, so that there will be inter-
nalization of a negative environmental externality
and the principle that the polluter must pay will
consequently have been put into effect.

What is really worth noting in respect of this
mechanism is that the mere adoption of the stand-

*See the recommendation of the Council of the Euro-
pean Communities of 3 March 1974 in EEC (1988), p. 7, annex,
section 4, paragraph a.

ard means that the principle has already been put
into effect. Society does not receive any payment,
If third parties harmed by pollution do obtain some
kind of compensation, this will be through the
regular civil liability of the party responsible for
the pollution, which is governed by criteria and
subject to procedures totally divorced from the
principle under consideration here. Nevertheless,
the party responsible for the pollution has had to
pay, since he has had to assume a cost which he
had previously been able to avoid, while society
has been freed from a cost which it had had to pay
before the standard existed,

These redistributive effects are not achieved
simply by adopting an environmental quality stand-
ard, since the mere adoption of the standard does
not force anyone in particular to avoid exceeding
the maximum permissible levels of environmenal
pollution or disturbance of the environment. It is
another matter, however, if the public authorities
take additional measures to reduce and keep down
the concentrations of pollutants to levels defined as
socially acceptable whenever the standards are in-
fringed or in danger of being infringed. Such
measures could consist of the imposition of sup-
plementary or subsidiary standards of other kinds,
the establishment of special charges, or other
measures. Indeed, when the problem of environ-
mental pollution is tackled in a serious and integral
manner, the measures taken to reduce it are not
usually limited to the isolated imposition of a cer-
tain type of regulation or standard, but involve the
establishment of a whole interconnected system of
different kinds of regulations which mutually
strengthen and reinforce each other.

It must be borne in mind, however, that al-
though the imposition of standards in itself implies
the putting into effect of the principle that the pol-
luter must pay, this principle will only really come
into force if the internalization of the negative en-
vironmental externalities involved is carried out
without any social counterparts in the form of sub-
sidics, tax or accounting advantages, or other forms
of aid given by the authorities to those responsible
for pollution (Kiss, 1983).

b) Special charges

Special charges are the other most effective in-
strument that the authorities have at their disposal
for applying the principle in question. They are fre-
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quently also referred to as charges, taxes, rates or
tariffs, although these words may not always be
used as strict synonyms.

These charges provide for compulsory periodic
payments, generally at a progressive rate, and they
have two well-defined functions: to act as incen-
tives for positive action and to act as a means of
redistribution. Such charges fulfill their role of in-
centives for positive action to the extent that they
induce those responsible for pollution to adopt of
their own accord the measures needed to reduce or
climinate the pollution they cause, which will take
place when the payment of these charges represents
a greater economic sacrifice than that involved in
the adoption of such measures. When this higher
burden is imposed on them, it may be expected that
those responsible for the pollution will consider it
more profitable, and hence more attractive, to re-
duce the volume or toxicity of their polluting ef-
fluents in order to avoid having to pay the special
charges or at least to be eligible for paying them at
lower rates, rather than continuing the state of af-
fairs which made them subject to their payment.

If, on the other hand, the amount of the special
charge is less burdensome than the cost of taking
such measures, then the polluters will prefer to pay
the charge, which means that it will have failed in
its purpose of acting as an incentive for positive
action. Special charges also have a redistributive
function, however, as they oblige those responsible
for pollution to repay to society the expenses which
it had to incur in order to tackle the damage caused
to the environment by such pollution. For this pur-
pose, it is necessary that the special charges should
be fixed at such a level that, with regard to a par-
ticular region or a particular environmental quality
objective, their total amount will correspond with
the total collective expenditure that must be made
in order to attain the proposed environmental ob-
jectives.> Even when a special charge fails to fulfill
its purpose of acting as an incentive, this is far
from meaning that its adoption was totally worth-
less from the environmental point of view, since it
still fulfills its redistributive function, which is its
main aim.

3See the recommendation adopted on 3 March 1974 by the
Council of the European Communities, in BEC (1988), p. 8,
aamex, section 4, paragraph b). See also Cano (1983), pp. 16-17.

In contrast with the position regarding stand-
ards, for the establishment of which it is not
necessary to calculate the external costs being in-
curred by society, when fixing special charges it is
necessary to make a prior economic estimate of the
amounts involved, including the administrative
costs directly connected with the execution of anti-
pollution measures.

Once special charges have been established,
their two functions act together to contribute to the
objective of making those responsible for pollution
—and not the community as a whole— assume and
defray the costs of preventing and combating its
adverse effects. Regardless of whether their aim is
to give incentives or bring about redistribution,
there is an internalization of external costs and, ul-
timately, application of the principle that the pol-
luter must pay, but only on condition ~it must be
repeated— that there are no parallel social allowan-
ces which reduce or relieve, and therefore distort,
the burden represented by the payment of such
charges.

The funds coliected through the special char-
ges must be applied to the financing of the environ-
mental proiection and rehabilitation measures
carried out by the public authorities, especially in
the area of environmental pollution. Under the
terms of the recommendation of the Council of the
European Communitics, these funds can also be
used to contribute to the financing of special in-
stallations effected by private polluters, but only
when the latter, at the express request of the com-
petent authorities, bring down their pollution to le-
vels below those considered acceptable by those
authorities, thereby rendering a special service to
the community.6 Such contributions tend to off-
sct the greater expenses incurred by those respon-
sible for the pollution and thercby maintain their
level of competitiveness in cases where otherwise
their greater sacrifice for the benefit of the com-
munity would give competitive advantages to other
firms who limit themselves to a minimum degree
of compliance with the general rules imposed.

%See the recommendation by the Council of the European
Communities in egC (1988), p. 8, annex, section 4, paragraph b).



THE POLLUTER MUST PAY / R. Valenzuela

79

11

Exemptions from the principle

1. Express exemptions

Implementation of the principle has revealed that
the immediate application of very restrictive stand-
ards or very burdensome charges may cause seri-
ous economic upsets which have the opposite

effect to what was intended, so that instead of re-

ducing the external social costs deriving from envi-
ronmental pollution, they lead instead to new and
perhaps even greater social costs under other head-
ings. This situation forms the background to the
recommendation made by the Council of the oECD
on 14 November 1974 on the implementation of
the principle that the polluter must pay. This rec-
ommendation begins by reasserting the principle
that the public authorities must not provide assist-
ance which helps polluters to get round the costs of
pollution control through subsidies, tax advantages
or other measures. It immediately goes on,
however, to admit that exceptionally such aid may
be justified, provided it is strictly limited and com-
plies with the requirements of being selective,
temporary, and not giving rise to distortions in in-
ternational trade.” In legal terminology, such excep-
tions to the general rule are known as defeasances.

The requirement that such assistance must be
“selective” means, according to the recommenda-
tion by the OECD Council, that it must be restricted
to those parts of the economy (such as industries,
zones or plants) where serious difficulties could
arise in the absence of aid from the public auth-
oritics. With regard to industrial activities, how-
ever, doubt has arisen as to whether the assistance
must be limited to existing plants or can also apply
to new plants,

According 10 the recommendation by the
Council of the European Communities of 3 March
1974, such assistance can only benefit production
plants which are already in operation and existing
products, and it must be understood for these put-
poses that any extensions made to operating plants,
if they result in an increase in their production ca-

TSee the relevant recommendation of the OrCD Council,
section 2, in OECD (1983b).

pacity, must be considered as equivalent to new
plants, so that they are not eligible to be sub-
sidized.8

The recommendation by the oBcD Council on
the implementation of the principle, however, per-
mits the aid to be extended to new plants provided
that the difficulties they face are of an exceptional
nature and that the terms governing the granting of
the aid are even stricter than those applicable to
existing plants.” The reason for this distinction be-
tween plants already in operation and new plants
is, of course, that the costs incurred by the latter in
bringing their production processes in line with the
new environmental regulations will normally be
less than those of the former (Kiss, 1983).

Another requirement is that the aid should be
“temporary”. The recommendation by the oecp
Council of 26 May 1972 on guidelines regarding
the international economic aspects of environmen-
tal policics admits the possibility that the applica-
tion of the principle that the polluter must pay may
be subject to exceptions or special arrangements,
particularly in periods of transition (OBCD, 1983a,
pp- 173-174). The same Council’s recommendation
of 14 November 1974, in contrast, is much stricter
and states that the aid must be limited to well-
defined transitional periods established in advance
and in keeping with the specific economic and so-
cial problems associated with the implementation
of the environmental programme of a country
(CECD, 1983b).

The strictness of these conditions is in contrast
with the recommendation by the Council of the Eu-
ropean Communities of 3 March 1974, which
merely recognizes the occasional need to give cer-
tain polluters a time limit for adapting their pro-
ducts or production methods to the new standards
and/or to give them aid which is limited in time
and may be of a decreasing nature.!® Although not

¥See the recommendation of the Council of the European
Communities in EEC (1988), p. 9, section 6, paragraph a).

See the recommendation by the 0ECD Council on the im-
plementation of the principle that the polluter must Pay, section
3, in OECD (1983b).

See the recommendation by the Cowncil, in BEC (1988),
P- 9, anmex, section 6, paragraph a).
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expressly stipulated, it may be gathered from the
context of these recommendations that extraordi-
nary temporary time limits for adapting to new en-
vironmental requirements may be granted only in
the case of industrial plants which are already in
operation.

Lastly, the recommendations of the OECD
Council indicate that assistance granted by the
public authorities must not give rise to significant
distortions in international trade or investments.
What should be understood by “significant” dis-
tortions is a question on which there are no specific
Community ditections regarding their size and
evaluation.

It is worth mentioning that behind these pro-
hibitions and restrictions on the aid which the
public authorities can give to those responsible
for pollution are the provisions of Article 92 of
the Rome Treaty of 25 March 1957 which gave
birth to the European Economic Community
(EEC). According to this Treaty, all forms of aid
granted by States or by means of State resources
which distort or threaten to distort competition
by favouring particular enterprises or products
are incompatible with the Common Market, in so
far as they affect trade among member States.
The same provision, however, states that aid de-
signed to promote the economic development of
regions where the standard of living is abnor-
mally low may be considered as compatible with
the Common Market, as also are measures which
seek to correct a serious disturbance in the econ-
omy of a member State. This has been inter-
preted as support for exceptions to the gencral
rule which the 0ECD Council and the Council of
the BEuropean Communities have gone to some

lengths to specify (Biblioteca Polftica Taurus,
1960, pp. 173-174).

2. Quasi-exemptions

We give the title of quasi-exemptions to the types
of aid which the recommendation of 3 March 1974
of the Council of the European Communities does
not consider to be contrary to the principle that the
polluter must pay, in order to distinguish them
from the types of aid which that same recommen-
dation terms “exceptions” to the application of the
principle and which we have dealt with under the
title “express exemptions”.

Firstly, aid which is not considered contrary to
the principle includes possible financial aid granted
to local communities in order to build and manage
public environmental protection installations
whose costs cannot be covered immediately and in
full with the proceeds of the special charges paid
by the polluters who use such installations. If these
are plants for the treatment of effluents other than
household wastes, however, it is laid down that the
services provided must be charged for in a manner
which reflects the real costs of the treatment pto-
Cesses.

Other forms of aid not considered contrary to
the principle arc types of financial assistance de-
signed to offset the particularly heavy charges im-
posed on certain partics responsible for a certain
type of pollution, in order to achieve an exception-
ally high level of environmental purity.

Other forms of aid which belong to this ca-
tegory include contributions made in order to pro-
mote the execution of research on the development
of less polluting production technologies or the
manufacture of less polluting products.i1

Shortcomings of the principle

It cannot be pretended that the application of the
principle that the polluter must pay offers an inte-
gral solution for the problem of environmental pol-
lution, since this involves much more than a mere
redistribution of costs. That the cost of the
measures against pollution should be borne by

those who cause it and not those who suffer from
it, without having helped to produce it, is a require-
ment of distributive justice which is beyond discus-

"See the recommendation of the Council of the European
Communities of 3 March 1974, in BEC (1988), p. 9, annex,
section 7.
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sion. There are types of pollution, however, which
simply should not be allowed to take place, ecither
because they create living conditions which are
highly dangerous for human life or health or for the
functional stability of the ecological cycles, pro-
cesses and balances which are the basis of life, or
because they give rise to irreversible damage.

In a situation of loss of human life, the extinc-
tion of species or other similar extreme consequen-
ces, there is no longer any sense in even talking
about the internalization of externalities, since
what might in other circumstances be termed an
externality or external cost constitutes, in plain
words, a totally itrational practice and act of exter-
nal destruction which cannot be assessed in mon-
ctary terms and must be dealt with once and for all.
The principle therefore only extends to the limit of
what can be internalized. Beyond that limit what is
involved is not a question of distorted costs but
rather a problem of distortion of the whole idea of
the right to life, since he who gradually takes away
the life of another person by a succession of acts
with lethal effect, as occurs in the case of certain
types of pollution, is just as guilty of homicide as

he who takes away the life of another person
through an act of violence.

In such cases, the function of incentivation
which the principle seeks to carry out must give
way to a function of radical dissuasion, and its
function of redistributing economic burdens must
give way to a function of assigning responsibilities.
This involves, on the one hand, the charac-
terization of “crimes against the environment”
subject to severe penalties, and on the other, the
establishment of a system of civil liability for
damage to the environment which gives the
victims of pollution the certainty of being able
to obtain full and timely redress for all damage
done to them,

This does not mean belittling the validity of
the principle that the polluter must pay nor falling
into the frequent confusion between its scope and
that of the conventional system of civil liability. It
merely secks to emphasize that the adoption of the
principle alone is not sufficient to serve as a social
response to the problem of environmental pollution
and must therefore be supplemented with other
measures of both a criminal and civil nature.
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