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INTRODUCTION

This document is an anthology of articles on different aspects of
international intermodal transport: the combined transport document,
customs® aspects and jurisdiction and conflict of lawse It is complemented
by a companien document on liability and insurance aspects of international
intermodal transport }/e

_ The articles in these two volumes are the product of two initiatives,
First, the Secretariat of the Economic Commission for Latin America
requested different Latin American experts on commercial or transport law
-to write short briefing papers on specific technical and legal problems
related to internstional intermodal transport. Second, the Latin American
Group in Geneva convoked a meeting of specialists in different fields -
related to international trade to prepare draft articles for a convention
on international intermodal transport, in order that the Latin American
Governments could have more concrete points of reference for the

consideration of the problems and possibilities of the coverage and
substance of such a convention 2/,

In this volume, three contributions are presented, The first is
on "The prevention of conflicts of law, on the applicable jurisdiction
and on the settlement of legal disputes in comnection with international
intermodal transport,” by Jorge Enrique Martorell., The sécond is on
"The Combined Transport Document,w by Alfonso Ansieta Nufiez. The third
is on "Customs aspects of 1nternational intermodal transport," by Sergio
de la Rosa V, and René Pefia C, Each of these contributions sets out a
general argument about the manner by which the ILatin American Governments
might approach the problem under consideration, followed by a drafi set
of artlcles on the subject,

|

1/ Economic Commission for latin America, Institutiona) Aspects of
International Intermodal Transport: Iiability and Inauranva,
E/CRPAL/L,112, Santiago, 17 September 1974e

2/ The meeting of specialists was held in Santiago, Chile, from 22
July through 9 August 1974,
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I_: THE FREVENTION.OF CONFLICTS OF LAWS ‘ON THE APPLICABIE
*~ JURISDICTION AND ‘ON.THE SETTLEMENT OF: 1EGAL DISPUTES IN-
CONNECTION WITH INTERNATIONAL INTERMODAL TRANSPCRT

by dJorge Enrique yertereii'

1. Machinery for preventing conflicts of laws
(a) Agglication of natiogal ;g o
Until a convention on. internetional intermedal traneport is adopted,
national legislation will be applicable tos . o
" (i) A1l questions not provided for in the contract of carrlage and
accessory operations {bank tranefere, negotiatzon of the title
. _of_goode,‘insurance,vetc.)jegreed on be#weee the parties; 1
(11) 411 queetione provided for in such contracts, but in a form
contrary to what is eoneidefed to be national public policy
not resc1ndab1e by loeal IBW5 whlch it therefore declaree to
be nmull and void and applies its oun rules- L
The mere: 1zsting of" queetlone which are the mpet frequent
causes of dlspute between the parties, shows’ that the Iiberty to set
- contract terms is in fact very limited and the scope of application of
the law is correspondimgly broads:. C4 - -
I. Claims against. the CTO and/or the carrler.
= Total-or partial loss of the goode N
: = ' Damage’ S
- Delay
~ Failure to comply with the 1nstructions of the sender, the
consignee or the ultimate conszgnee regarding the route,
meane of tranepert to be ueed, negotiebility of the title
Cto the goods, etes )

" II, Claims by the CTO and/or the carrier agalnet the eender, the
' consignee or the ultimate consignee:
- Failure to hand over the goods within the agreed time Tmit
| and according to condltione laid down in the contract,

/L,Pevmen+ of



—~ Payment of freight and other transport charges

- Damage caused to other cargo as a result of the defectlve
condition of the container attributable to the sender; or
by inherent vice of the goods

~ Unjustifiable refusal to take delivery of the goods at
destination or delay in doing so, and warehousing,
demurrage and/or additional handling charges

~ Difficulties due to inadeqﬁate freight ddcumentation.
legislation on most of these pdints differs widely from

country to country,.so that for the éama'international transport operation

different and possibly contradictory soiutions may be provided by the laws

rullng in the various terrltories-gz

- The place where the contract of carrlage was made
-~ The place of operations ‘prior to loading, where the carriage
was initiated |

The only choice of tribunal which may be considered as excessively
favouring the plaintiff would be such as would result from bringing
an action before a court or tribunal where he is ordinarily resident
or has his principal place of buslness if it is not one of the
recognized options,

The bagic pr1n01ple in determining the competent legal terr1tor1a1
jurisdiction for arbitration purposes is to adopt the place of
domicile of the defendant, in accordance with the Roman maxim astor
seguitur forum rei, Since this is the rule, other possibilities are
in principle exceptions which may not be invoked eXcessivelye

The CTO will frequently lend his services to occasional or tramsit
forwarding agents, with domicile in places completely outside the
radius of operation of the transport company. Thus, for example, it
would not be acceptable for a CTO who is established on a line between
North and South America and receives an occasional shipment from a
forwarding agent domiciled in Asia or Africa to have to proceed to
those places to defend an action against him in the event of liti-
gation, On the other hand, it is reascnable for all contracting
parties to start legal proceedings within the geographical area in
which the transport operation was conducted and in which both trans—
acted business in this connection, Moreover, the above-mentioned
general principle of adopting the defendant's place of domicile as
Jurisdiction will always be applicable,

Accordingly, there is no precedent in the form of any international
convention or internal law which allows the plaintiff to choose the
court or tribunal of his own place of domicile where it is neither

- the domicile of the defendant nor the place of performance or

coniclusicrn of the contract,
/A transit



~ A transit country, where the event involving the liability
- of the contractlng parties took place
= The place where. the goods were or should have been delivered
~ The place designated for the payment of freight and other
chargeaa _ . . .‘

Furthermore, even within the terrltory of a country, addi-
tional Tactors of uncertainty may arise regarding its own applicable law
because: ‘ ‘ R EE :

T N As a rule no legiélation on intermodal transport has yet been adopted

 and different rules aresstill-applicablé to land transport ~.with
possible=combinatidns of road,“rail;-iéke and/or coastal river.
transport whlch are generally included in 1and transport -~ shlpping
and air transporﬁ-- '

2. ..  The confederate or federal organization of a country may permlt
independent state legislatlon which is also llkely‘to lead to confllcts
of lawss. e

Accordingly, when a dispute arises between the parties to a
contract. governing internatlonal intermodal transport, unless there is a
specific convention in force with uniform legal effect; it is imperative
to find out first of all whlch national law is appllcable to the issue in
litigation, - :

(b) Definition of the - concegt "eonflict of laws" -

It ‘must be made clear that seeking the applicable law does not in
itself constitute & "conflict of laws" if it concludes with the choice of
"éJsingle unquestioned rule. The concept applies to cases where two or ‘
more local laws are considered as being simultaneously in force for settling
the contractual relationship and their content isldivérgent or contradictory.

It should also be noted that the determination of the competent legal
'jﬁriadiction'does‘not mean that the“iegislatioh of the country where the
court or tribunal is situated is necessarily applled to the case ( lex fori),
since such legislation may contaln a rule of private 1nternational law
whereby the matter is dealt with by the laws of another countryw For
example, an Argentlne court, in applying the national law which establishes

/that the



that the forms of contract and the rights of the parties concerned are

. governed by the legislation of the place where the contract was concluded,

mst invoke foreign law when such questions arise in connection with a

contract concluded outside the countrye. '

Conflicts of laws which should be settled by means of an interna—
tional convention, for want of any existing practical sclutiony stem from
the fact that some local rules seek to broaden the scope of application
of national laws beyond the limits generally accepted by other countries,
Thus, if a country!s legal code establishes that it shall be applicable to
all contracts of carriage concluded within its territory, even when they
are performed outside it, and the legislation in force in the country of
destination establishes that its own legislation éhail be applicable because
the contract was performed there, intermodal transport between the two
nations concerned will be governed by’thé two laws simultaneously; the
court in each country will apply its own legislation and, if actions are
started in both, the judgement in one country is not enforceable within
“ the territory of the other. '

The consequences of these disputes may be summed up as follows:

— Before they occur, thepe is uncertainty regarding the

- rights and liabiiity of the contracting parties, with the
resulting difficulty of proiiding for the risks borne by
the entrepreneurs and their adequate insurance coverage;

— After their occurrenCe,‘the weaker party to the contractual
agreement or the party which cannot afford to carry. it.
through to the end, must resign itself to the improper loss
of its rights.

The. preventive mechanisms are: ‘

1, The conclusion of a convention along the lines proposed, ratified
in the form of internal law in each signatory or acceding country,
so that many of the laws in force would be replaced by a single

_ common rule applicable to internétional intermodal transport;

2e. In default of the above mechanism, or in cases not expressly

resolved by it, the adoption of rules of private internatidnal

law determining the choice of a single law for each issue in dispute,

/(e) Content of



- (¢) “Content of the convention and strategy of dgvalopigglcountriee

For such a mechanism to be sultably officient, the conventlon should
" contain provmsions dealing expressly with the most frequent causes of .
dispute, as set out briefly above. :

As a counterpart to the necessary technical efflclency of the’ proposed
convention as standardized international leglslation governlng the rlghte
and liability of the partles 1nvolved in intermodal transport, the deven
- loping countries should moblllze all their bargainlng power in order to
" prevent the adoption of rules whzch instead of establlshlng a falr balance-
might excessively protect ‘thé interests of the CTOs and earrlers, most of -
whomein the present state of this act1v1ty and in the immediately fore—

seeable future are 11kely to be predominantly natlonels of-developed
- countries, _
' " ‘Obviously, the probieh'ehould not”be'overusimplified;"i.e., limited
to the polarization of interests between sendere and intermodal transport
operators, in which the strategy of developing eountrles would be to
protect the former and’ that of devaloped countries to protect the latters

' Shippers will not always be nationals of developlng countries since

many multlnational enterprlses end progressive local industries will be
' usmng ‘this technlque' nor should enterprlses in deVeloplng countries be
discouraged from becomdng operatore. If the developing countries make
~ the required effort ~ which’ in part they have already done - to establish
" air, maritime, rail and road transport fleéts, rulss dlscriminating ageinet
the CTO would constitute an additional obstacle,
' Slnce most of these queetlons are referred to 1n detail in other
items of document TD/B/AC. 15/L.6, T will confine myeelf to making this
cbservation on the subjest under reviews -

(a) Rules for the choice of a 31ngle supplementel law

In order to avo1d unneceesary rules and regulatlons, the Convention
.My, 1n,certein cases, invoke the 1eg131ation of the countrles it indicates,
_Thue, for example, article 16, paragraph 5, of the Gcnvention on the
Contract for the International Carriage of Goods by Road (CMR)

/(E/EGE/2.53, E/ECE/TRANS/489) ,
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(E/ECE/253, E/ECE/TRANS/L89), signed in Geneva on 19 May 1956, stipulates
that if the carrier has to dispose of the goods the procedure shall be
determihed by the law or custom of the place where the goods are situated,
In view of the enormous number of cases that may arise in this
activity, however, it is advigable to include a general clause in the

Convention for all those not expressly envisaged and to establlsh the

rules of private 1nternatlonal law that will identify the applicable

subsidiary or supplemental nationél,laws concerneds
The existing systems for determihihg the national law which shoﬁld
govern those céses not expressly provided for in the Convention may be

sumarized as follows: : .

1. The French system, i.e., the law of the place where the contract
was made (lex loci celebratiénié),lfollowed by the systems of Italy,
Belgium, Portugal and the United States of America; in the case of
the last named-country, with the reservations under a broad range
of national public laws;

2e The German system, i.e., the law of the. place where the contract

was performed {lex loci executionis), followed by the law of the

Netherlands, Greece, Argentine, Brézil and Chile;

3. The law governing the nationality of the transport enterprise (1aw
_of the flag) which is the system of the United Kingdom,

None of these systems offers a final solutlon to the many problems
arising in 1nternatlonal transport; hence, valid wellnfounded comments on
them have been made,

The lex loci celebrationis is frequently not the place of domicile

of the sender or passenger or of the carrier, so that both the contracting
parties would have to litigéte in a foreign country, alien rules of law
being applied for no valid reason, Mbreovér, the determination of the
place where the contract was made presents difficulties in the case of
contracts concluded by correspondence or by cable, ‘

As regards the lex loci executionis, there are certain difficulties
in establishing the place where the contract was performed., The perfor-
mance of the contract of carriage starts from the moment that the vehicle

/is placed



is placed at the disposal of the sender or shipper at the agreed place, .
date and time. It may be agreed that the freight charge‘or the price of .
the ticket should be paid there, and the forwarding agent snould hand over
the goods in accordance with the established conditions as regards quality,
quantity, packing, etc, The fact is that of’ the many forms of liability
a551gned to the contracting parties, some are complied with at the place .
of departures, others during the journey and others at destlnatlon. Thua,
as correctly stated above, there is no place of performance of the contract,
but only of the llablllty of varlcus services involved in the contract.'

Therefore, any liability which mist be complied with at the place
of departure would be governed by the law’ rullng in that place; any llabi~
llty in connection with delivery and the validlty of clauses exonerating
the carrier from reeponsibility which are directly related to the fulfill-
ment. of such llablllty, are governed by the laws of the place of destinatlcn,
as also is the payment of the freight charge if it was the place.deslgnated

for such payment., Any request that tne'contract shouid be rescinded would
: be subject to the particular nature of the cése,‘ and it should be taken
into aceount, that the place where the matter is in dlspute generally
determines the competence of the courts or tribunals, and thus the appli—
cable legislation,

The law governing the place of performance of contracts of carriage |
with alternative or open desiinations gives rise to uncertainty re rdlng o
the applicable lav, or permlts it to be changed at w111 by the shipper or
" passenger who decides to change the place of arrival.

However, the most serlous objection is undoubtedlj that the eame
contract of carrlage would be governed by sevaral different rcvz, according
~ to the llabillties concerned, and that the various contracts cOVerlng thc
‘ same Journey of 8 vehicle or ship would also be subject to different rules,
according to the countries at which it calls,

For all these reasons, the law of the flag has presented itself as
a practical solution, becsuse it can be established and recognlzed by all
the contracting partles beforehand and it means the standardlzatlon of all
contracts covering the sate journey by a transport unlt, whether 8 Vehicle

or 2 ship. /It i
18,



It is, of course, accepted without argument that the form, solemnity
and means of proof of the contracts, as well as the rights of the contracting
parties, are governed by the laws ruling in the place where they were

—concluded (locus regit actum).

Conclusions ,
In ch0051ng the system to be advocated by the developing countries,

.recourse must be had once again to strategies favouring their specific
interests in the existing situation, On the assumption that most of the
CTOs will be nationals of developed countries, it would seem preferable

to apply not the law of the flag but the law of the place of performance,
which would presumably be the territory of developing countries, on the
basis of article 14 of the Treaty on International law Governing Overland
Trade, signed on 19 March 1940 by the repfesentatives of Argentina, Bolivia,
Brazil, Colombia, Paraguay, Perd and Uruguay (see the text in Anales de
legislacién Argentina, vol. XVI-A, page 333)e

In order to eXpress these and other ideas put forﬁard in the present
brief report in as practical a form as possible, an annex is appended with
draft provisions of a proposed Convention on International Intermodal
Transport in relation to the matters dealﬁ with in paragraph 2{g) of
document TD/B/AC,15/L,6, The questions dealt with in the piovious para—
graph are covered by the article in section (b) of the annex,

Together with provlslons de51gnating the national rules applicable
to cases not provided for in the contract, 1t is necessary to reaffirm tha¥
the substantive rules laid down in thé Convention may not be annulled, for
which purpose an article is suggested (section (a) of the amrex) along the
1iﬁes of article 23 of the Convention on the Contract fdr the International
Carriage of Passengers and Iunggage by Road (CVR) of 1973, and article 41 of
the CMB of 1956, | |

2e o ~ Observations on applicable jurisdiction
€a) Practical implications of the guestion

From the practical point of view of trade requirements, applicable

Jurisdiction depends on: '
' ' /~ The geographical
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.. = ' The geographical location of the court or tribunal bafora
which the dispute must be settled
-~ The distance and costs of access between there and the
geographical location of the. plaintiff's place of business,
as compared with the nearest place where he has represenﬁa-
tives capable of acting on his behalf
-+~ An assessment of the litigant's confidence in the. impartia—
© ity and efficiency of such 2 court or tribunal. Some bias
in favour of nationals of the country in which it operites
and a certain amount of xghophobia are frequently presumed,
_ When the costs of transfer, representation and professional
-agsistance before a edurt or tribunal‘iﬁ a place where the plaintiff has
no agency or is not permanently resident absorb a significaht proporticn
- of the gocds or value in dispute, the injured party is forced to abandon
the defence of his rights, which meané,impunity for the party that failed
to comply with the contracte The same situation arises when the court or
tribunal in charge of the case does not inspire sufficient confidence,
for well-founded or purely subject1Ve reasons, ' |
_ This danger is less serious for the CTO gnd multinational
.- enterprises, which uswally ‘have suitable agencies in e¢sch place in which
they operate' it is, however, a serious problem for tha shippew‘

(b)) Proggsed 27lutions

In 1iné with the poliey envisaged for developing countries, there—
fore, the best strategy would be to prov1de as many opticns as possible as
regards the territories in which the plaintlffs may demand justlce, so that
“there will 2lways be a jurisdiction in which they can bring an action easily
and econcmically. . . | :

. Accordingly, the solution enwisaged jin article 3h of decision 56.of
. the Board of the Cartageha Agreement, which ascribes 1egal‘competence
exclusively to the courts of the Member State within whose territory the
contract of carriage was finalized as laid down in artiéle‘Bl (issue of
.. the bicket or bill of lading), is inadequate as far as the interests of:

the area are concerned, . A
/Under this
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Under this system, an Argentine importer, for example, who signs
a contract with a CTO in New York covering a shipment and on taking deli-
very of the goods in Buenos Aires finds them damaged or incomplete, or
does not receive them at all, must bring an action exclusively in New York,
even if he concluded the contract by correspondence and has no representa-
tive in that city. | ‘

It is therefore suggested that theiplaintiff should have the
foliowing options as regards jurisdiction: (1) the place where the
defendant has his domicile, his principal place of business, or is
ordinarily resident; (2) the place where he has the branch or agency
through which the contract of carriage was made; (3) the place where
the loss or damage occurred; or (4) the pléce of origin or of destination
of the cargo movement. o o

) The proposed article is included in section (c¢) of the annex, and
is based on article 21 of the CVR_(1973) and article 3l-of the CMR (1956),
with the following modifications: (1) greater emphasis is placed on the
compulsory nature of the options; (2) peragraph 4 of the two sources has
been eliminated because the first part is considered obvious and the second
unfair; (3) paragraph 5 of the relevant‘article,in the two sources was also
" eliminated because it is considered that the question i security for costs
incurred by litigants not resident in a country should in general be
resolved by the rirocedural law of each State. The only éspect that might
be considered would be thé prohibition of any specific discrimination against

intermodal transport, which is a very hypothetical assumption,
(¢)  The case of plurality of carriers

The substantive provisions of the Convention regarding liability of
the contracting parties - a matter which is in principle outside the scope
of this study (paragraph 2(g) of document TD/B/AC.15/L.6) ~ have some inci-
dence on the procedural rules discussed in this study.

Such substantive provisions must establish whether the CTO mey be
merely an intermediary or commission agent; i.e., not the owner of a
transport company with mobile equipment and facilities, or whether he must
be a carrier at least in one of the forms or stages of the operation.

/Mhere the



Where the same contract is performed by successive carriers of the
same or different technical media, it should also be established whether
the shipper should start legal proceedings against the person who received
‘the goods (usually the first carrier); agains£ the carrier who was perfor—
ming that portion of the carriage during which the event causing the loss,

- damage or delsy occurred; against other intermediaries whose participation
in the occurrence is unknown; or against. the person or pefsons who delivered
or should have delivered the goodse .

In view of the difficulty facing the shipper before he starts an
- action of determiring the relations existing between the various persons
-participating in the operation, it is considered that a strategy in the
interests of the. developing country would be to envisage their joint or
collective liability and the possibility of bringing aqtibnslagainst‘tﬁem
all in the same proceedings and before the same court or tribunale

In this respect, the proposed articles are a slightly broader version
of the provisions contained in articles 34 and 36 of the CMR of 1956 (see
article in section (d), and section (c), paragraph 2, of the annex)e

3e Mbchanlsms for the settlemgnt of lltlgatlﬁn: arbitrat:on

(2)  Between the partles to contracts governing 1nt°vnat10nal in*nrmodal
~ Xransport

' The inclueion in contracts governing 1nternat10na1 1ntermodal
transport of clauues es abllshing that any dlsputes arlslng out of them
shall be settled through the arbitration by experts or private instltutions
in place of the appropriate public courts or trlbunals merits the following
evaluation: o : .

I, Advantages of private arbitration:
_.-  Specializatiﬁn
.~ Speed . : :
.'-5 Low cost if it eliminates the cost of legal advice to the
con;ractlng parties and invelves only the reimbursement of
_ actualnexpenses.‘-

/11, Disadvantages:
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II., Disadvantages
~ The possible lack of arbitrators or the difficulty of
previously designating them in all the places of jurls—
dietion in which the plaintiff may bring an action;
"~ lack of experience regarding thei» praciice in this field;
~ The necessity finally of having recours: to Justice For the
enforcement of a decision, if not compiied witi: by the
person against whom it was handed downe
~ Inasmuch as the carriage is a contract cf accession in which
. the CTO is often the strongsr party, there is the risi that
he will ~%tempt to .impose through the contract the arbitra-
tors that he considers most favourable.

In Argentina, the courts have declared such clauses in
bills of. 1ad1ng to be null and void when they are aimed at depriving the
Argentlne judges of tho jurisdiction that would normally be theirs and
assign it to a foreign court or tribunal, and when they subject the
contract to conditions that 1limit or exclude the earrierls 1iability3
which are not permitted by Argentine law, |

There is no doubt that the interests of nations which haﬁe
no adeguade means of transport of their own for their foreign trade are
involved here,

' Accordingly, if the practicald advantages which commercial
experlence recognizes 1n private arbltratlon determine that it should not
be entirely ruled out, two kinds of llmltatlons are recommended for its
inclusion in contracts:

1. Article 23, paragraph 3, of the CVR ef 1973 reads as follows:
"Any clause assigning te¢ an érbitral tribunal a jurisdiction which
is stipulated before the event that caused the damage shall like-
wise be null and void", It is considered that pressure may be
brought to bear on the weaker party at the time the service is
reduired, but not after defective performance or failure to complyg

when he decides what action to take in defence of his rights,

/2. Private arbitration



2. - Private arbitration should be exercised withqht préjudice to the
options of territorial jurisdiction which'ére‘aésigned to the
plaintiff in the Convention, i.,ee,; when the arbitration court-or
tribunal desighated after the event that involves liability is
situated in one of the following territorics: tiw: placz where the
defendant has his domicile, is ordinarily resident or has his
principal place of business, or any of these places if they are
more than one; the place where the defendant has the agency through
which the contract of carriage was made; the place wherelthe event
involving 1iability took place; the place where the CTO took over
the goods; or the plaée of destination of the carriage.

_ A third limitation which might be considered for the

inclusion of private arbitration in contracts of carriage is the require~

ment that the countries in which such contracts are performed must be
signatories of international conventions on the recognition and enforce~
ment, of foreign arbitrel awards, as otherwise practlcal difficulties of

an insoluble nsture may. arises

~ Such conventions are: :
~ The United Nations Conference on International Commercial
Arbitration (United Nations, 1958), which replaces the
Geneva Protocol on Arbitration Clauses of 1923 and the
Geneva Convention on the Execution of Foreign Arbltral
Avards of 1927;
— The Montevideo Treaty on Procedural Lavie
_ " The pertlnent draft article in the amnnex (sectlon {e)) omits
any reference to this question in order to avoid maklng the article too
restrictive in this connections It is based on artlcle 23, paragraph 3, of
the CVR (1973), witﬁ'the additional requirement that one of the places of

'“jurisdictlon establlshed in the article in section OR paragraphs 1 and 2,

be chosen as the location of the arbitration tribunal, Obv1ously, we have

expressly departed from article 33 of the CMR of 1956, which admlts auch a

trlbunal in general terms w1thout major reservatlons.

/(b) Sstilement of




T

(b)  Settlement of litigation between States

"Although the conventions governing activities similar to interna—~
tional transport seldom give riée to conflicts of public law between the -
Contracting States, they usually contain a clause to the effect that any
such disputes shall be referred for gettlement to the Iatern.tional Court
of Justice at The Hague,

There are no tribunals'of'ﬁhis kind in the Latin American countries
er developing countries in general. Neither is there any reason why these
countries should not be subject to the decisions of the Internationmal Court
of Justice, with its record of impartiality and broad scope. In the interests
of these nations, one of the following decisions should be adopted:

~ To eliminate the clause entirely, so that possible litigation
of this kind may be settled exclu51vely through dlplomatlc
channela; _ '
~ To include it with no major‘reservations (as, for example,
in article 33 of the United Nations Conference on Road and
Motor Transport, Geneva, 19 September 1949);
~ To include it with reservations, as in articles 47 and 48
of the CMR of 1956 and articles 29 and 30 of the CVR of 1973.
In the pertinent draft articlé the wording referred to in
the third possibility has been adopted as being considered of an interme-
diary nature (articles in sections (f) and (g) of the annex).

(¢}  The case of countries not parties to the Convention ~

Lastly, some thought should be given to the situation that would
arise, once the Convention is in force, in the CaSe of countries which

have not signed, ratified or acceded to the Conventiona

In principle, 1ntermodal transport would continue to be prov1ded
as at present, i.e., w1thout ‘the advantages of standardization and simpli~
¢ity resulting from the application of the Convention. States not_signa- ,
tories to it may not directly prohibit its application} but their courts
would not recognize the validity of the single document regulating inter-
national transport in so far as it differs from the requirements of their

[ovn laws,
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own laws, HNor would they accept modlflcatlons in the carrier's liabllity
as established by their own legislation, and they would apply thelr
different types of regulations to the various stages of combined transport,
according to whether the portion concerned was perfermsd by plane, ship,
rallway or road., local banks would.have_lnourmpuntabl__dlfficultles in
opening, negotiating and/or financing letters of credit or docﬁmentary
eredit in import and export operations performed undér the Convention
régime, and the same situation would arise in the case of insurance
.companles, because of uncertalniy regardlng the coverage of rlsks, whlch
are assessed dlfferently under natlonal law and under the Convention.
Logically enough, the degree of the impact of not acceding to the
~ Convention régime, will differ greatly accordlng to whether: (a) the non—
signatory States are numerous enough to fornm a block capable of negotiating
'pr0perly with one another on a dlfferent baela- (v) the nonmslgnatory States
are few and isolated, in which case their exclusion will be more marked
because presumably the CTOs will limit their operations or ceasé to operate
with those countries or will charge them differential freight rates, or
they will lose the savihg in costs resulting from the new intermodal
transport techniquesa Sooner or later, the force of “events will cause
the rest of the countr:es to Join, as, has already occurred in the case
of the Brussels, Warsaw, The Hague, Rome and other conventions in the
field of telecommunications, which today are practically universal,
Hence the vital importance that developing countries should not
= assume<é'passiv§ role in the preparatory work for the con¢lusion of a
Convention on'lnternétional Intermodal Transport, but on the contrary
should do everything in their power to achieve solutions that are consistent
with thelr needs,



ANNEX

DRAFT VERSION OF ARTICIES IN THE PROPGSED CONVENTION ON INTERNMATTONAL
INTERMODAL TRANSPORT REIATED TO PARAGRAPH 2(g) OF DOCUMENT TD/B/AC.15/L.6

(a) ARTICIE _ ., Any stipulation which would directly or indirectly
derogate from the provisions of this Convention shall be null and
voids The nullity of such a stipulation shall not involve the

| nullity of the other prov151ons of the contract. _

(v) . ARTICIE ., Disputes about the nature, aspects or circumstances of
| contracts governing internationaluiﬁtermodal transport which are not
expressly envisaged in this Convention shall be settled through the
application.of the'pertinent national laws as stipulatéd below:

(a) All questions related to the form and effects of the contracts
and the nature of the rights and 1liability of the Contracting
Parties, by the laws of the place where the contract was made;

(b}  Liability for events prior to the initiation of the carriage
and the,deli#ery of the goods‘to the CTO, by the laws of the
piace where such events occur or should occur;

(¢) The delivery of the goods to the consigﬁee and all questions
‘related to compllance with such 11ab111ty3 by the Iaws of the
State where such dellvery was ‘or should have been made,

(o) ARTICIE /

. 1¢ In all legal proceedings arising out of intermodal transport
‘under this Convention the plaintiff may bring an action in the
courts or tribunals of the country within whose territory is
situated: ,

{a) The place where the defendant has his domicile, is ordina—
rily resideﬁt, or has his principle place of business or
the branch or agency through which the contract of carriage
was made;

(b) The place where the event involving liability or causing
the damage occurred; or '

(¢) The place where the goods were taken over by the CTO or the .
carrier, or the place designated for delivery at destination,

/2. When there
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2. When there are more than one defendant with differsnt domiciles
_or sources of jurisdiction, an action may be brought against
them jointly before a court or tribunal competent in the case
of any one of them, in accordance with the previous paragraph.
3« The options regarding jurisdiction as stipulated in this article
‘may not be limited, restricted or renounced in the contract.
Lhe Where in respect of .a claim referred to in this article an
action is pending before a competent court or tribunal, or
where a judgement has been entered in respect of such a claim,
no new action shall be started between the same parties on the
same grounds unless the decision of the court or tribunal before
which the first action was brought is not enforceable in the
country in which the new proceedings are started,
5¢ When a judgement entered by a court or tribunal of a Contracting
State in any such action as is referred to in this article is
enforcezble in that country, it shall also be enforceable in
each of the other Contracting States as soon as the formalities
required in the country concerned have been complied with, These

formalities shall not permit the merits of the case¢ %o be
reopened, ‘

ARTICIE ¢ If a carriage governed by 2 single contract concluded
with a CTO is performed by successive carriers, each of them shall

be responsible for the performance of the whole operation, jointly

and collectively, and an action may be brought against them all in

accordance with paragraph 2 of the previous article.

ARTICIE + Any clause assigning to an arbitration tribunal
competence on matters governed by this Convention which is stipu-
lated before the event that gave rise to the dispute shall be null
and voide After such an event, the Contracting Parties may only
designate arbitration tribunals situated in any one of the places
of jurisdiction established in article... (section (e) of this
annex), paragraphs 1 and 2, of the Convention,

/(f) ARTICIE .
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{8)

ARTICIE ., Any dispute between two or more Contracting States

‘relating to the interpretation or application of this Convention

which the parties are unzble to settle by negotiation or other

_means may, at the request of any one of the Contracting States

concerned, be referred for settlement to the International Court

of Justice,

1.

2e

ARTICIE

Any Contracting Party may, at the time of signing, ratifying
or acceeding to this Convention, declare by notice addressed
to the Secretary-General of the United Nétions that it does
not consider itself bound by articleses (section (f) of this
annex) of the Convention, The‘other~Contractihg'Earties shall
not be bound by article,.s (section (f) of this annex) with
respect to any Contracting Party which has entered such a
reservation, - | - -

The declaration referred to in paragraph 1 of this article
may be withdrawn.ét‘any'time by notice addressed to the
Secretary-General of the United Nations.



IIr A COMBINED TRANSPORT DOCUMENT

by Alfonso Ansieta Nufiez

The technological development which has taken place in the field
of transport in recent years has found one of its most important expressions
in the system of intermodal transport, whereby the same unit of cargo uses
different means of transport from its place of origin to its destination.
This has led to the dodr-to-door transport system, which involves a radical
change in the concept of the commercial law relations between the parties
to the transport contract,

It is because of these new modes of operation that the interests
represented by the Governments, the transport sector, shippers and insurers
have mobilized their legal experts to study a Draft International Convention
on the Combined Transport of Goods aﬁhed at establishing a sole transport
docunent and uniform rules in order to avoid the compiications and problems
which arise 2s the result of the differenf legal regimes gbverﬂing relations
between the partles to the different means of tranzport (air, sea or land)e
Hitherto, the transfer of goods from one mode of transport to ancther has
not only meant a change in the form and circumstances of the transport
jtself; but also a changz in the legal regime governing its

The study of the Drafi Internaticnal Convention on the Combined
Transport of Goods (TCM Convention) called foril soms reservations from
the Labin American éountries, among others, and they considered that prior
to the Cunvention's approval it was necessary to undertake a more careful
study of the implications‘of such international regulations, in viow of
their desire to increase their participation in trassport services,
insurance, banking and other services felated to internationallt?adeo

.The study carried out by Mr, Tomis Sepflveda Whittle for the Latin
imerican Free Trade issoeiation (ALALC/SSG/Pﬂ/hh; June 1973) on the Bases
for a Study on Contalner Transport, shows that in Latin America the use of
contalne:s and other forms of unitized transport_is on the inerease and -
there is considersble scope for fﬁrthe?‘development,

/There is
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There is no doubt, therefore, that the Latin imerican countries need
to take a practical stand infgood time in this respect. It should be borme
in mind that the International Chamber of Commerce has adopted a set of
uniform rules for a Combined Transport Document which are based precisely
on the Draft TCM Convention that arouéed the reservations mentioned earlier,
This means that either party to a combined tranéport'contract_is-free to
incorporate these rules in it as a Parémount ciause, thus making them as
legally binding as an existing national law or a valid internasticnal
convention, :

The &im of the present document is to serve as a benchmark in the
formulation of a regional policy ion international intermodal transport.

It is limited to questions related to the establishment of an Interna-
tionally recognized and standardized combined transport document and in
view of the limit set for this study it cannot claim to be more than a
summary analysis of the main problems raised by the establisiment of a -
combined transport document and the p0581ble solutiona Open in the light
of the social and eccnomic objectives of the region,

Raison dtetre of the combined transport document,

The idea behind the combined transport do*ument 15 to 51mplify the
procedure for the int&rmational transport of goods, both as regards the
mulﬁiplicity'of-documents involved and as regards the different legel
frameworks which govern the various modes of transport used,

There are various convertions being enforesd in pract ice at the
international level in respect of the different modes of transport, and
these highlight the absence of unifanni¥y between the diffsrent legal
regimeso Such differences are even more evident in maritime transport
than in other means of transport;. for the Convennlun for the unification
of certainhrules with respect to Bills of Ladlng, commonly known as The
Hague Rules, establishes a set of ‘exemptions and limitations on llablllty
in favour of the carrier which are much wider than those provided for in
the Warsaw Convention on the unification of certain fegulations coﬁcérning‘
internaticnal air transport or the relevant rules and convéntions governing
transport by road (Geneva 1956) and rail (Berne 1961) and Decision Nos 56

/on international



on international motor transport between the countries of the_Andean
Group (Lima, still to be ratified).
In'additiOn to the above there are the various administrative
regulations imposed by the respective Goverrnments ih respect of inter—
national trade; which involve excessive paperwork and not only constitute
a real impednment, vut also offset the advantages gained through the
greater speed of the unitized cargo systems
7 Moreover; the combined transport document, as the expréésion of

the transport contract, must reflecf as clearly as possible the rights

and duties of the parties in the new context created by the existence

of the combined transport operator, i.e; the new commereial entity'respon-
gible for the organization of international transport since the appearance
of containers and other forms of cargo unitization, ,

The Combined Transport Operator {CTO) is responsible'for issuing the

CT document and assumes liébility vig~a~vis the shipper for the entirs
transpart'Operation} which he may carry out with his own means of transport
or contract other ﬁeans that do not belong to him, iIn other words; tha
shipper deals only with tha CT0, with.the aim that this may simplify his
situation because he does not have to deal with Sevaral'carriersg and in
the event of loss or damage to the goods it is sufiicient for him to prove
his cliaim against the CTO, Thus, in the draft TCM Convention and later in
the Uniform Rules for a Cozbined Transport Document prepared by the Inter-
national Chamber of Commerce, the only relations dzalt with are those which
exist between the CTO and the shipper, the relations between the CTO and
the carriers under sub-contract to him continuing to be governzd by ths

respective legal regimes corresponding to the stage of transpory concernede

The position of the Latin fmerican countries with vesnect %o the C7 document

At various sub-regional meetings, Latin /merican government experts
unanimouslf took the position that the draft TCM Convention was not yet
ready to be examined at the international level at the United Nations IMCO
Conference (1972) and made a number of suggestions on the most important

aspects of the Draft'Convéntion.' These suggesticns were put forward for

/more detailed



more detailed study so that the decision on the final policy to be followed
in this respect should be based on the realities of the situation,

These suggestions may be summarized as follows:

(a) The document should be uniform for all modes of transport

(b) It should contain the minimum data required to enable it to
perform its triple function as-a contract of transport, a
receipt for the goods and a negotiable document for the transfer
of ‘ownership of the goods,

(¢) It should be negotiable,

- {d) Consideration should be given to the introduction of a system
of civil 1iability for combined transport operators to provide
the owner of the cargo with the greatest. possible protection,
particularly in the case of concealed damages .

(e) Rules should be laid down on the applicable jurisdiction in the
event of disputes; so that the interests cf the cargo are
adecuately protected.. On this point, the Andeesn Groip countries
included the carriers of developing countries in aldition to the
shippers,

A brief analysie of two of the above points is g¢ve1 below; bearing

in mind the interests of the Latin American countries in the fase of the
rules diready formiizted in the Draft Combined Transport Convention and

ths Rules of the International Chamber of Comnerce,

Th@ wniform nature of the document

Since the rules of both the mnterqatlonal Charber of Commerce and
the Draft TCM Convention give the combined treznsport document the character
of an instrument providing proof of the transpert contract; it is slear
that the intention is that tiis contract shotld be governed by ths same
rules, in keeping with the legal framework of these instrurents,

Under the Rules of the International Chamber of Commerce, the CTD
'is that document which constitutes proof of a contract to provide or -
arrange the combined transport of goods, and bears either of the following
headingst "Negotiable Combined Transport Document issued in accordance with
the Uniform Rules for a Combined Transport Document" or "Non-negotiable -
Cembined Transport Document issued in accordance with the Uniform Rules for

a Combined Transport Document', /The provision



- The provision whereby these Rules apply to any contract to provide
or arrange the combined transport of goods and whereby the CTD acquires
a probative nature confirms the tenor of these international rules.,

The Draft Combined Transpert Convention is even more expl_icit s+ Since
it states in Article 1, subparagraph (c) that the provisions of the
Convention shall apply to every CID whatever méy be the place of issue,
the place at which the operator takes charge of the goods, the place
designated for delivery, the nationality of the combined £ransport
operator; the consignor, the consignee or any other interested person,
¢r the nationality of the means of transport or its place of reglstratlona

The International Chamber of Commerce Rules, because their legal
authority results from their incorporation by the j:arties in the combined
‘ransport contract, include in Rule 1, paragraph (c) a safeguard clause
whereby any stipulation or any part of any stipulation contained in a
combined tranwport contract which would directly or indirestly derogate '
from these rules shall be null and void to the extent of the conilict |
betwzen such stipalation, or part thereof, and these ruleso

The Draft Convention, for its part, lays down a similar rule in
Article 16 which states that stipulations whish would dircotly or indi-
rectly derogate from the provisions Qf this Convention shall be null and
voids, In particular, they stipulate, any clause assigning benelit of
insurance of tlie goods in favour of the CTO shzll be nvll and void. _

Under the Conventlon, however, the issue of a CT document does not
rule out the use of other transport documents issued under internaticnal
conventions or relevant national legislation. Such a situation sould in
practice lead to eontflicts and litigation, since it breaks the desired
- uniformity in that a given stage of the tramspert may be gevernsd by
different laws, - This is of special importance for the ownsr who needs
to bring a claim against the carrier for loss or damage to the goodsa

Ab all events, seeing thet it is impossible in the short-term to
succeed in having the CT document replace in their eﬁtire‘hy all other
documents which may be issued at each stage,; it woﬁl‘d be advantageous
from every point of view to set in motion a précess of at least standar-
- @izing the information teo be contained in each of the latter documents.

/This can
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This ecan only be dene by reaching formal sgreement between the Goverrments
~of each country or between the naticnal Chambers of Commerce whose
membership includes shippers, carriers, combined transport operators,
insarers and banks on the compulsory'incluéion of certain basic data in
each document,; without prejudice to other. information. which the parcies
to the agreement may wish to introduce in keeping with national law or
with laws deriving from the special nature of each form of transporta
Ancther way of achieving uniformity would be to introduce a Paramount
clause in the transport doctments for each stage, giving priority to the
conditions contained in the International Combhined Transport Convention,
if ratified, or the International Chamber of Commerce Rules, which in turn
govern the CT document, over all the comditions contained in other documents,
However, this solution would necessitate the wrior settlement of the sharp
differences which exist between the various méans of transport as regards
liability (particularly between maritime transport and the others), Ths
great majority of Bills of Lading are of course, subject to The Hague
Rules, which tend to protect the shipowner rather than the consignore
- The objective of standardizing the combined trangpori documentation
must also take into consideration the growing compulsrization of the
processing of dafa darived from the transport documentation and the
inereszing transmission of such data over'telecommunication networikse
The CT document should therefore be adaptable to this new type of
technological progress, which will undoubtedly centinue to advance in
order to keep szbreast of achievements in the unitization of cargo.
There can be no doubt that in this objective of standardiszation
the banks will have quits an important role to nlay in practice; fav =since
the CTD is not only evidence of the loading and movonent of the goods, but
also the title to ownership of them, and must therefore be used in the
transfer of funds for payment of the géods, it necessarily has to conform
to banking regulations, which are very strict when the bank is acting as
- the representative of the buyer of the goods, since it will only make
payment when it has received all the documents in good and due form, in .
accordance with its regulations, At the same tiﬁe, it is worth noting

/the recommendation



the recommendation made by the National Committee on International Trade
Documentation and the Department of Transportation of the United States
Government, in the document "Paperwork or Profits?", to the effect that,

as a means of simplifying practices in the field of documentation and of
speeding up payments in international trade, the banks, importers, exporters
and Govermments should join together to support the separation of the
financial elements of any international transaction from t’qe treqspor’o
document s, . S

Finally, fram the point of view of the insurers, the existence of a
document subject to uniform rules covering the whole voyage wouid help
enormously in fixing the insurance premiums for the cargo, since they would
know beforehand the extent of the risks the carriérs are prepared to bear,
and this would help in defn.nn.ng more precisely the 1isbility to be berne
by the insurers, -

The current use in internmational trade of several types of combined
transport documents, with different rules and providing different infor-
maticn, is 2 further argument for the establisiment of uniform rules to
govern this form of tra.nSport‘o | |

Minimum data to be contained in the CT_ document,

As regards the dé.ta to be included in the CT document s the Latia
Americen countries and the developing ccuntriss in general (TD/B/AC.15/Lsb =
E/AC.6/Lok60/Add L) feel, as mentioned sarlier, that it should contain the
minimun data and information required for it to pe.‘f-form its functions
adequataly. ‘ | '

However, this stand has been objected to on the grounds thst the
information required may vary with time and it would be very difficult in
practice to modify the compulsory information requirsments if they formed
part of an international convention. The example of the Warsaw Conven* 1on
on air tra.nsport was quoted in this convention, Preclsely such dlfi‘z'*ultlea
have arissn in this case because some of the data requ:l.red by the Convention .
have became outdated, ' _ '

. The real aim, however, is that the document should contain certain
minimum data which are required in order for it to serve adequately as a .

freceipt for



receipt for the goods on board the carrier, as evidence of the transport .
contract, and as a title of ownership of the cargo, in order to make it -
negotiable, : _ “ :

The International Cheamber of Commerce Rules leave it to the partles
to insert the information they comsider desirable from the commercial
point of view, but the shipper is required to guarantee tc the combined
transport operator the accuracy of the desoription, marks, number, quantity,
weight and/sr volume of the goodse

Clearly, 21l these data are essential and canmot be omitied, for
their real purpose is to protect third parties concerned with the transport
contract, such as the consignee/buyer or the bank providing credit or
acting as agent of the tuyer.

The objectives pursued in the CT document make it much more similar .
to bills.of lading and some railway consignment notes than to air or road
waybills, for waybills are in many cases legally distinst from bills of
lading in that they do not indicate ownership of the goods carried or give
title to the goods, it being sufficient for the person identified as the
consignee by the shipper to pressnt himself at the deztination of the goods
to take delivery even if he does not have the waybille

The data concerning the descrlptlon of the goods éarrLed directly
affect the responsibility of the CTO vis-a-vis the. con31gnee3 so 1t is
most important to ensure that they contain no errors or false 1nfonnat10n :
and to stipulate that the shipper must guaranteu their accuracy to the CTO
under pain of indemnifying him against all loss, damage or expense arising
or resulting from inaccuracies or insufficienciss in such partiszulars,

Uader Rule 7, second paragraph, of the Tnberngtional Chauber cf
Commerce Rules, the right of the CTO to such Indemnity shail in no WAY
limit his responsibility and liability under the CT document to any person
other than the consignor, subject to the conditions stipulated in the CT
documesnt itself, _

This leaves the door open, in clause 9, for the CT carrier to make
his responsibility subject to reservations stemming from the practical
difficulty of verifying the accuracy of the declarafions of the consignor.

/These reservationa



These reservatlons are frequently found in bills of lading in such fomms
ast “recexved in apparent gocd order and condition", "quantlty and welght
unknown'; and "marks, numbers, contents, nature, cquality, weight, duantity,
measurements and value are inserted in this Bill of Lading upon shippers!
statement without responsibility of the carrier”. |

These reservations may also be of a specific nature:_i,e.;-they-mgy
refer to the specifit condition in which the goods were received by ths
CTO, such as when a smaller quantity of packages than the number declared
by the shipper is received or when they are received damaged.

'~ .Consequently, when it is stated in the final paragraph of Rule 9 of
the International Chamber of Commerce Rules that the (T document shall be
prima facie evidence of the taking in charge by the CTO of the goods as
therein described, the CT0 is not giving a really effective guarantee to
the consignee or the bearer of the document, since the insertion‘of one or
another of the general reserve clauses mentioned above would Le sufficient
to enakle the CTO to avoid any responsibility whatever under ths térms of
the document itself and the tencr of the Internstional Chamber of Commerce
Rules, ' '

The situation is diffevent with respect to non-maritime means of
transport, as may be seen from intemational conventions on air transport
such as the Warsaw Comvention, which lays down in its Article 31.2 that
"the statements in the air consignment note relating to the weight,
dimensions and packing of the goods; as well. a8 deb° relating to the
nunber of packages, are prima facie ev1dence of the *acts stated; thoss
relating to the quantity, volume and condltion of the goods do not consti-
tute_evidenge against the carrier except in so far as they both have heen,

and ars stated in the consignment note to have been checked by him in the

presence of the consignor or relate to the apparent condition of the goodshs =

The convention on the international transport of goods By road. (the
(MR convaniion) lays down in Article 9.2 that "it shall be presumed, unless
the contrary is proved, that the goods and their packaging appeared to be
in good conditions when the carrier took thgm over and %hat thé number of
packages, their marks and numbers corresponded with the statements in the

consigment notef.
- /aceording to
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According to the Swedish professor Jan Ramberg (Tbe law on carriage
of goods — Attempts at haqmggjzat;ggl "The rules relating to the transport
documents used in air, rail and road transﬁort, apart frem the rule whereby
thé information contained in the donsignment note constitutes prima facie

evidence, do not impose on the carrier the general obligation to check the
information and enter reservations in the consignment nots on pain of
becoming lizble to a bona fide holder either through not being able to
correct the statements made in the consignment note or being responsible
for any damage to the goods".

The requirement for indication of at- least the quantity, weight,
volume and marks of the goods, as laid down in the first paragrarh of
Rule 9, is closely linked with the system of liability which it is desived
to adopt, and for this reason we shall not go into any further detail on
this here. since thé subject of liability will be dealt with in a separate |
study. From the point of view of the content of the docwuent, however, it
seems clear that such infofmation is indispensable, since it is the minimum
required to descrive the objects carried, - '

In addition to the description of the goods it is indispensable that
the CT document show the name of the gonsignor or shinsper. since he is the

person contracting the tranaport with the CTO and the document also serves
as procf of the performance ¢f his contract of sale with the buyer.
It is slso.cbvious that, as implied in the previous paragrapn, the

name of the Combinsd Pransport Operator mist alsc he clearly indicated,

since he is the person accepting full responsibility for the transport
and assuming the obligation to deliver the goods to their final deuiination,

The date and piace of issue are nécessary as evidence of the due

performance of the obligstions of the seller viswa-vis the buyer, aid of
the carrier vis-a~-vis the shipper and vice versa., This information is
also Important from the point of view of the external trade regulations
of both the exporting end the importing country in respect of exchange of
systems, customs cduties, special exempticns, etec,

The place of initial loading snd the final destination define the

field of responsibility of the combined carrier in space and also determine.

-
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the- plé.ce of performance. of the‘se]ler':s obl_iga.’c.ion"t'o deliver, depending
on whether the sale is F(B .or CIFo- : .
In view of the intermodal na.ture of the- transport there must ‘also
be space. for fillirig in.-the name, address and nationality ef thn surcemlvn
carriars, This infomatz.on will help in 1dentii‘ying the place where loss
or damage to goods may have occurred and-in more effectively proving the
a°p0'151bility of. the carrier respons:Lble, The inclusion of this info*'- |

mation does not mean that the successive carriers mentloned therein neces-
sarily have to accept the conctitlons contained in the combined - ’granspcrt
document, for as long as there is no real uniformity in this respect they
would almost certainly not be willing to accept conditions_ which differ
from those contained in their own tra.nSport documents:» B

With respect to the consignee, we believe that hls name should also
be included in the information to be provided in the (T document s:mce he
receives the cargo, makeé the claims for loss or damage suff.—.,.-,_r*egi.dmwdng
the transport, and is, in the final analysis, the perAson directly affected
by the conditions end clauseé céntainéd in the transport contract. Naming
the consignee is all the more indispensable if the CT documant is non- o
negotisble. Furthermore, the generally rathsr striet foreign trade rega~-
lations which exist in the majority of Latin American countries, as well
as banking regulaticns; require the document to include the nams of the
consignee if it is to be negotiable,

The freight cherges and the value of the cargo are not only important
from the statistical point of view, but also from the transport poiut of
views as evidence of the total amount of the shipperts responsibility. As
regards the value of the cargo, although it is true that the provision of
this information should be the exclusive responsibility of the shinper ox
consignor, without prejudice to the right of the carrier to show that the
said value is different at the place and date of final delivery, it would
help enormously in fixing the contributory value in cases of serious damage,
and would enable the limit of the responsibility of the carrier to be
established more clearly when this value is less than the maximmun compen=
sation payable per kilc of weight under the terms of the CT document,

/In any
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In any event, the statement of the value of the goods would not be
binding on the CTO unless expressly accepted by him,.

Another important entry is that concerning the jurisdiction
applicable in the event of disputes between the parties. The geogra~
phical Jocation of the court which is to hear a ¢laim against the
combinsd carrier is quite important in practice, for distance may
prevent the plaintiff from enforeing his claim because of the costs
and other difficulties sssocizted with the remoteness of the court
where the dispute is to be settled, It is therefore desirable that )
the plaintiff should be given several options for entering his claim
either at the domicile of the defendant, his place of business or his
usual residence, or his agency, at the place where the events giving .
rise to the claim took place, or at the place of lmding or final
destination, B |

Finally, the document should indicate the number of originals made
if more than ane has been issued, '

The remaining information to be included in the Combincd Transport
Document concerns the righte and duties of the partiss to the contract
and 1s therefore outside the scope of this study.
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by Sergio de la Nosa V, and Fené Pera C.

1. Zotroduction to the proposed articles on customs matters for a
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convention on intermatioral intsrmodal trangport
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If it is proposed thrnugh an international intermodal transport
convention, to institute a single document to be used for customs,.
commercial and transport purposes, then this convention must‘contain
measures regulating customs procedures, since when the combined trenspart
operator undertakes to transport or arrangs to transport goods and to
guarantee the deliuery of the cargo from the receivimg-pcint in the
exporting country to its point of destiration, he has to sign (or
preparg directly or through his reprasentatiue) all the documents
involved in the operation in gquestion, including customs documents
covering the cargo trensported,to the satisfaction of the authorities:
~ of the country concerned.

The articles proposed are fundamentally based on the "Customs

" Convention on the Intermational Transit of Goodé“ (ITI Convention) and
the "Customs Convention on Containers" (1973}, but the following
documents. and legislation were alsc taken into account:®Normas Recomers
dables sobre el Tratamiento Aduanero Aplicable & los Contenedores"
‘(Recomended norms for customs treatment applicable to containers),

prepared at the third meeting of Directors of Customs of the Latin

American Free Trade Association (LAFTA), held in Bogota from .
15 to 19 June 1970; Law N° 17,347 of 18 July 1967, *"Reglamento para

el Uso de Contenedores” (Rules for the use of containers) contained in
Decree N° 925 of 22 March 1968, and "Disposiciones Aduansras con
Respacto a la Utilizacifn de Contenedores" (Customs provisions regarding
the use UF'confainars) -contained in Resolution 6552 of 20 August 1970
(all of the Argentine Republic); the Decree of 8 February 1972 adopted

/by Mexico



by Mexico; document E/CN,12/212/Rev.1 of 20 December 1971, published by
the United Nations Economic and Social Council, on “Latin American
Devélopment and the United Nations/IMCO Conference on International
Contairer Traffic”; and document 59/C.2A..9 issued on 16 November 1972
in connsction with the United Nations/INMCO Conference.

All these documents have beenAanalysed from the point of view of
their applicability to the current situation in Latin America and the
need to take measures to bring about the changes needed in order to
update the reglon’s procedurzs because these -~ some of which are
antiquated - have been overtaken by the advances in transport technology.

The general consensus of the meeting of experts held at Santiago
to adopt guidelines for a Convention on International Combined Transport
was basically that although it was in the interests of the region to
make the arrangements called for by thiérmnde of transport, it vas also
necessary to safeguard the interests of Latin America from the possible
implicatioﬁs which the-éystem could have for the economy of the region,
Its implementation should therefore anly be accepted subject to conditions
which would leave the countries of the region a clear margin of control
over each and every one of tha elements accepted in the system, so |
that integration into the new system could take place, with reasorably
balanced participation, wi thout allowing it to compete with the
traditional system and thus bring about an antieconomic race to adapt
the latter®s structures to the new system, to the detriment of the
- existing labour, institutions and transport systems, -

With this in mind, and considering containers, road tnanshort
vehicles, LASH barges, trailers, rollwon/rcli-nff'Qessels, gtc., as new
developments in the currently-accepted traditional systems, such as
railway freight cars, it has been decided in the proposed articles to

use the_term "transport unit" taken from the ITI Convention in order to

/cover all modes



cover all modes of transport, thus putting the new forms of transport
on the same footing as the traditiomal ones and extending‘fo them the
advantages of unified documentation and facilitation without however
forgetting that the pursuit of these advantages must not relegate
matters of customs control and security to second place,

Although it was considered that the ITI.Convention contained
almost all the minimum requirements which could be desired in combinzd -
transport operations from the customs point.of view, this being the
reason why it was taken as the basis for the proposed articlés,,it we.s
felt that the system of guaranteses and guarantez associations was a
procedure which might place the approval of combined transport
oparators in the hands of the consortia; this power was therefore left.
to the authoruty uF the laws and regulations of each country, as vas
the possibility of a unlfled insurance policy as & possib]e preFerable
alternativae to a guarantee prov1ded by an a,soclatlon of transport '
operators. The possibi}ity was also. considered of 1eav1ng.each-
government free to epply the provisions of its own laws as regards -
the responsibility of cnmbined transport enterpriseé, agents and
operators, o )

As regards the Customs Convention dﬁ Cdnfainers {1973}, account
vas taken of its advantages for the countries of the arsa which possess
the infrastructuré necessary for its impiemantation and would therefore
find it in their intereét to ratify it in the future, in view of the
growing use of conteinsrs in fheir‘countries, always provided that they
would 30 so with the 1eservations authorized.by Article 26 nf the
Convention, so that tﬁeirApﬁsitions would remain consistent with the
articles proposed in the present document. |

For most of the countries, however, the container traffic is .'

still not very 1args, qwing.to the fact that their most important

- Jexport items



export- items are not suitable for container transport, so that this
system could only be used in one direbtion, and would therefore be
uneconomic, The authors therefore consider that the proposed articles,
which are nct exclusiﬁe, do cover the needs of the gradual introduction
of the container system,

Furthermore, the articles proposed, alfhough they do not claim
to be complete, cover the main measures in a manner which, in the
opinion of the authors, is sufficiently liberal to allow an easier and
smoother flow of freight without neglecting the necessary supervision
wﬁich the customs authoritiss of the signatdry countries must exarcise
over this, since they take account of the norms laid down at the

Third Meeting of LAFTA Customs Directors.

@  bustoms regulations on international intermodel transport

Article 1~For the purposes of thelpresent Convertion the following
definitions shall be used: |
(1) “"transport units":
(a) containers;
{b) rcad vehicles, including trailers and semi-trailers;
(c) railway wagons; and
(g} barges, lighters and other vessels which may be used
in inland mavigation for the transport of goods.
(2 ntransits | |
the passage of foreign goods through a caudtry.
Article 2 -Transport units caﬁable of being sealed by the customs‘may
transport goods in complimnce with the specifications contained in the
present Convention, ' ; '
Article 3 ~ Boods which on account of their weight and dimensions
- cannot be transported inside closed and éealed units may be transported

on the same terms as the sealable units, provideq that they comply with
/the following



the following conditions:

(1) Théy shall be easily identifiable by thelr manufacturers®
marks and numbers, which they shall carry for this purpaée in readily
visible places, permanently painted or marked, in such a manner as not
to permit alterations,

(2} They shall rot be substituted, in whole or in part, nor
shall their compornent parts be removed in a concealed mapner.

(3) The packing shall be appropriate and stroing.

(4} The documentation covering them shall describe the
characteristics of the goods in such a manner as to avoid any
confusion,

Article 4 ~ The stuffing and unstuffing of the transport unit shall
be carried out without interruption at the customs office of the
councry in guestion, where the reguired customs seals shall be
affixed, )

The Contracting Parties may authorize the execution of ths above
vperations, under customs supervision, in prémises or areas desigrated
for the purposz, where the appropriate formelities for the goods
contained in the units shall be complied with,

Article 5 - Once transportJhas been initiated, no further lcading of
the transport units with additional goods shall be permitted unless &
new operation is initiated in accordance with the dispositions of the
present Convention. |

Article 6 ~ The intermational combined transport document shall be
drawn up in the language or languages accaepted by the Contracting
Parties; for customs purposes it shall contain the followipg data
when presented at the first customs office:

() nName and address of consignor

(2) Name and address of consignee

/{c) Customs shed



(3)

{a)
(5)

(6)
(7)
(8)
'4(9)
(10)

(11)
(12)

-6 =

Customs shed or other designated premises where ths transport
unit was loaded;

Place of departure;

Docunents appended to manifest-commercial invoice for customs
use;

Weight expressed in metric units, numbers, marks, and kind
of consignments or packagss; or description of goods;
Ex-works/FOB value of the goods at the port or airport of
exit from country of origin {for customs purposss);

Name and address of the person responsible for the accuracy
of the manifest;

Name and address of the person making the declaration ar

hls authorized reprasentativey

Details of the guarantee certiflcates;

Customs office of country of destination;

Signature of the.person making the declaration or his

authorized répresantative;.

In addition to the above data, the following shall alsc be

raecorded:s

{a) Customs office sealing the transport unit;

(6} Mode or modes of transportation;

(c) Number of manifest or waybill;

(d} Transit countries and points of entry éndzexit of goods
contained in sealed or ldentifiable transport units or

“packages;

(e) CIF value of goods;

(f)} Name and address of transporter,

/0n the reverse
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On the reverse.nf.the dqcument'thsfe must be sufficient. space fpr
the customs stamps in respéct of loaqing, entry and exit in transit, and
firal clearance.*

Article 7 - The Contracting Parties shall undertaeke to adopt a single
- model of international combined transport document, -based on norms
acceptable iﬁ the region,

Article 8 - The traﬁspnrt units may b; the property of the exporter,
shipper, franspnrtar, owﬁer of the goods, consignee or any transport
enterprise recognized by the competent authorities of the cnunfry
cencerned.

In order to be entitled to operate within the territory of each of
the Contracting Parties, tha owners or other legal operators of. the
tnanspart units shall be enrclled in thelﬂegister report by each country
or region for this purpose, which shall include identification dafa such
as weight, volume, measurements, thickness, distinguishing marks,
openings, and type of material used in the canstruction of the units,
Article 9 - In the Registers referred to in the preceding articie;
the owner or other legal aperator of the trensport units, or the
representative of either of these, shall undertake in writing to provide
the customs authorities of the country or region, on request, with full
details of the movements of each transport unit, including the déte_and
place of entry and exit from the country, shall promise to pay such
import duties and taxes as may be required for non~compliance with the

provisions of the present Convention,

# See, for exampls, the ITI Declaratiaon, included in Econeomic
Commission for Latin America, Documentation Formats Relevant to
Intsrnational Intermodal Transport, E/CEPALA..114, October 1974.

[Article 10



Article ﬁD ~ bGoods shipped by intermational intermodal transport in

sealed packages which comply with all the conditions laid down in tihe
present Convention shall rot be subject to any surety or guarantee
payments at the customs offices of deparfure or transit,

Article 11 - The Contracting Parties may authorizé the temporary admission
of sealable transpart units without the relevant guarantee, at the prior
request of the consignes or his legal representative, on the under—
standing that thsy shall be taken out of the country again within a
non~renewable term of 180 days,

Authorized persons or enterprises who temporarily import bogies or
trailers for use with sealable transport units shall comply with the
same requisites and receive the éame treatment. _

Article 12 « Spare parts exclusively ﬁestined for the repair of temporarily
imported transport units may be imported into the country free of customs
duties and taxes, | '

'Article_13 -~ Temporarily imporfed transport units which for any reason

have not been reexported within the Time limit set shall remain under
customs detention until the dues, taxes and other fiscal péyments reguired
for their legal impartation have been paid,

If such payments are not made within the time~limit established by
the law of the country in question, the transport units shall become
subject to the disposal of the competent authorities of the country,
without any peyment,

Article 14 - Temporarily imported transport units may not be used for the
transport within the territory of the country of national goods not*
destined for export, This shall not apply, howeﬁsr, to na#ional goods
transported in the same unit in which theQ have been brought into the

country.

/Article 15



Article 15 ~ Notwithstanding the terms.of the previous article, the
Contracting Parties of & region or sub-region may permit transport units
“from other countries of the region or sub=regicn, imported temporarily
and under the terms of the present Convention, to be used for the
transport of goods within their territories, on condition that they
follow a reasorsbly direct itinerary to the place where goods are to be
loaded Tor export, to the place from where the empty container is to be
reespurted'dr the nearest point-theretOf Otherwise, ths transport unit
shall be used only once in local traffic before being reexported.,
Article 16 - Tranéport~units shall be so constructed that the customs
seals can be simply and effectively + . that no goods may be
extracted or introduced without leaving traces of forsible entry or
breakage of the seals, and that they contain no hidden spaces in which
goods may be concealed. All the places or points in which it is
possibie to stow goods shall be easily accessible for customs ingpection.

In order to secure approval for the transport of goods under
customs seals, the containers must conform to the rules given in Annex 4
of the "Customs Convention on Contairers" (1973) and be approved in
conformity with one of the established procedures. |

The customs seals must comply with the minimumjconditions iﬁdicated
in Annex 2 of the "Customs Convention on the Intermational Transit of
Goods {ITI Convention),
Article 1? = The transit and storage of sealable transport units shall
not be effected under customs custody unless the customs authority so
decides insofar as it may consider it nécessafy;
Article 18 - Customs offices within whose areas transport units carrying
‘goods for export lsave the country éhall 1imit themselves to checking
whether the seals of the dispatching customs office are intact and
whether the physical condition of the-gnit itself could. permit any

/possible
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possible alteration, change or other manipulation of the cargo. The goods
shall he covered by a copy of the corresponding combined transport
document; once the export has taken place, é copy of the dccument shall

be returned to the customs office of origin with an entry on it stating
that export has been completed, while ons copy shall be kept for
statistical purposes. |

Article 19 -~ The customs offices of the transit countries shall verify the
integrity of the trensport unit and the intactness of -the sealé, with the
same restrictions indicated in the previous article; tﬁess offices may
themselves affix sea;s to the unit for the pﬁrposes of safeguarding and
checking the cargo, noting the relevant data in the combined transport
document, of which they shall kKeep a copy for statistical purposes.
Article 20 - The interratiormal combined transport operator {when acting
directly in the transport of goods) or hiéfsub-ccntractsd transporter,

the consigness or shippers of the gootls, and the officials fesponsible
for the premises when the said units are stored for import or for export
shall be responsible to customs for the intactness of the customs seals
affixed to the units and for the safety nf the goods tréansported in them,
Article 21 - Transport units containing gdods involved in a transit
operation shall not as a rule be sujected by the'Contfacting Parties to
formalities other than those established by the present Convention. This
in no way rules out, however, the applicaﬁinn of other types of regulations,
especially those cancerning public murality, security and health or based
on veterinary or phytopathological considerations.

Article 22 — The Cantracting Parties depending on transit through a
specific country or countries, through which break=bulic general cargo
also enters, shall be authorized to maintain, in the ports or other places
where transit cperations take place, customs liaiénn nfficés responsible

for ell the formalities and arrangements required for the continued

Jtransit of
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transit of semled transport units, for the purposes of documentation
formalities with the customs aothorities of the country, transshipment,.
storage, bresking bulk and change of mode of. transport, As’fegards
matters not dealt with in this article, arrengements for the operations
of these offices mey be made through bilateral corventions,

Article 23 - The Contracting Parties may authorize Z;ithin their own
territorieé? the sucrcessive unloading of goods from sealed transport
units for appraisal or customs clearance, provided this doss not affect or
modify the remaining carge. The .customs authorities must reseal the
transport unit and enter the numbers of the seals in the documents
required for the operation in questiun.zghd/br,the units must remain under
permaﬁent-customs surveillance between suctessive unloadinqé7.

Article 24 - When in the course of the-transport units® jourrey the
customs authorities break the customs seal in order to carry out an
inspection, they must note in the accompanying documents.the details of
the new seal affixed, o , ; - , . ‘ Y
Article 25 ~ If, through accident or other similar cause, the customs
seals on a transport unit should break, or if the goods coﬁtained in the
unit should be destroyed or damaged, the customs authority of the country
where this mishap occurs, or, failing this, another competent authnr;ty,-
shall draw up a detailed report and take the necessary measurss to enabla
the transit to continue, attaching a copy of the report. to the relevant
documeptation. : .

Article~gg'— In the event of imminent dénger which may make necessary the
unloading of part or the:whole of the cargo, the transporter shall of his
own initiative take such measures as he may judge appropriate, following
‘the procedure indicated in the previous article. . ,

Article 27 « When the transport unit arrives at a customs shed with the

seals broken or with traces of tampering with, damage to or loss of the

/goods and is
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goods and is not accompanied by the report mentioned in the foregoing

- articles, the said office shall carry cut an inspection and procead to
make a detailed report on the case, including any statements made by the
transporter,

Article 28 -~ Non~compliance with the rules of the present Convention shall
be sanctioned according to the terms of the respective rmeticnal laws,
provision being made for the possible temporary or final removal from the
registers of the internatioral combirmed tyansport enterprises and of
containers or other sealable trensport units, depending on vhether the
irregularity concerns the goods or the sealable units. Yhere both are
involved, the saction will be imposed in both cases.

Removal from the registers shall be notified within the shortest
possible time to the customs authorities of the Contracting Party in
whase territory the person in guestion is established or domiciled,
Article 29 - Intefnational combined transport enterprises shall be
responsible to the customs authorities for the payment of any import
duties and taxes which may be chargeable in the event of nor~compliance
with the eonditions laid down in the present Corwention, unless
satisfactory proof is givgh to the customs authoritiss that the goods
which are the object of the claim:

'{i) Have been exported, resxported or presented at the office of
destination, without having been used in the time between
their entry to the country under the legal documents and
their presentation at the office of destination.

(2) were delayed or not presented according to the set itinerary
owing to accident, force majeurs, or a bora fide error in the
handling of the cargo,

(3) Have besn destroyed or irremediably lost as a result of an

accident or force majeure,

/{a} Are deficient
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(4) Are deficient on account of causes inherent in their rature,
{5) - Do not coincide with the indications given in the manifest
because of a bora fide error made at the time of ﬁuadingﬂaf
shipment of the goods or at- the time of drawing up thei
-manifest. -
Article 30 - If irregularities and contraventions are proved, it is
incumbent on the authorities of the country where they are discovered
to take the necessary measures to enforce the payment of the import
duties and taxes involved,
Article 31 -~ In the case of proven irregularities concerning either the
documentation, the tfansport unit,‘or the goods transported, the
Contracting Parties may, in addition to apply@ng the measures lald down
in their respective legislations:
{1) Request the customs office of origin or trensit of the goods
to to provide them with any information needed to enable them
to make the relevant investigations, if such information
camnat be obtained by other means,
(2) Officially communicate the fact in the shortest possible time
- to the custams authdrities of the other affected Parties,
without however thersby committing them to take any further
3 measures other than those laidAdown in the national legislations,
Article 32 - The consignee named in the international combined transport
document may, on submission of a reguest setting forth adequate reasons,
apply for the transport of the goods to terminate in é customs shed other
than that originally figuring in the said document, The customs
authorities authorizing this operation must inform the customs office
at the new destination of the change and cbtain its agreement.
Article 33 - Each Contracting Rarty shall provide samples or photographs
of the customs seals used to any other Party which expressly requests

them, ‘
[Article 34
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Article 34 = Contracting Parties whose territories have coterminous
frontiers shall endeavour to coordinate the scope of action and opening
hours of corresponding customs offices. . .

Article 35 - The services provided by customs personnsl in the sxecution
of the customs formelities mentioned in the present Convention shall not
irvolve any payment, except_in cases dealt with avay from normal working

premises or outside normal working hours,



