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Foreword

The profound global changes and challenges that stem from economic, social and environmental imbalances
have demonstrated, more than ever, the centrality of human rights to sustainable development. Development
will not be sustainable or inclusive unless human rights are at its core. States’ commitments under international
human rights law and those related to a new style of development are mutually reinforcing and aspire to the
same objectives: increase human well-being and safeguard the dignity of people. They build on equality
and universality. They set common principles, standards and values, aim at achieving global public goods
and address collective concerns, especially considering the most vulnerable sectors of society.

The 2012 United Nations Conference on Sustainable Development (Rio+20) reaffirmed the importance of
respecting, protecting and promoting all human rights to achieve fair and democratic societies. The recently
adopted 2030 Agenda for Sustainable Development goes further in its emphasis on the interconnection between
human rights and sustainable development, and its strong drive for universality, participation and inclusion.
Its primary theme —"No one left behind”— is an affirmation of the fact that everyone should enjoy all rights.
Placing equality at the centre of any development that is sustainable, the 2030 Agenda has unprecedented
transformative potential —the potential to eradicate extreme poverty, break down inequalities, and ease our
world towards more equitable, sustainable and people— and planet-centred societies. This development
agenda is a human rights agenda.

This powerful interconnection of human rights, equality and sustainable development is also at the
core of the mandate, priorities and proposals of the two institutions which take part in this publication: the
Economic Commission for Latin America and the Caribbean (ECLAC) and the Office of the United Nations
High Commissioner for Human Rights (OHCHR).

One of the Economic Commission’s central concerns has precisely been the establishment of a model
for sustainable development in the medium and long terms, whereby the horizon is equality, progressive
structural change is the path, and policymaking, the instrument. In the proposals contained in the documents
of its last four sessions —Time for Equality, Structural Change for Equality, Compacts for Equality, and
Horizons 2030— ECLAC placed the need for public policies based on full entitlement to rights at the centre
of the regional debate. Such policies should contribute to greater social inclusion and equality on the basis
of partnerships and compacts, and a renewed equation between the State, the private sector and society.

Similarly, OHCHR is committed to helping to build a world in which all civil, political, economic, social and
cultural rights are protected, universally and indivisibly, including the right to development. Human rights offer
States a path towards greater stability, not less. They build systems of governance that are inclusive and just;
economies that are grounded in fair access to resources and opportunities; societies that are resilient and based
on respect for human dignity and equality; and an impartial rule of law. Poverty, inequality and exclusion arise
because people have been made powerless —because of grinding, long-term deficits in democratic governance,
essential freedoms and social dialogue. The 17 Sustainable Development Goals acknowledge these fundamental
truths. They embrace the full range of civil, cultural, economic, political and social rights, as well as the right to
development. And they do so as rights —not policy choices, but rights.

Both our institutions consider that the human rights-based approach is key to achieving sustainable
development. This means acknowledging the equal rights of every individual, without discrimination. It
means ensuring that the most vulnerable people, the poor and marginalized, have a voice and are included
in all public policies. It means ensuring that the equal rights of women, and other historically discriminated
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groups, are protected and promoted. It means making officials and authorities at all levels truly accountable
for protecting, respecting and fulfilling human rights, including in the economic sphere.

It also means fully acknowledging that to be sustainable, development must be grounded on the people’s
freedom to participate in the key decisions that frame society. Under international human rights law, States must
respect the public freedoms which are indispensable to enable civil society to develop and operate, including
the freedoms of opinion and expression, peaceful assembly and association and the right to participate in public
affairs. These are some of the most powerful investments that societies can make, to ensure prosperity, stability
and peace.

The six key elements to create and maintain a safe and enabling environment for civil society are: a robust
legal framework that is compliant with international standards, including safeguards for public freedoms and
effective access to justice; an inclusive and enabling political environment; access to information; avenues for
participation by civil society in decision-making processes; minimum economic and social rights guarantees; and
long-term support and resources for civil society. By creating such conditions, and acknowledging that they must
be extended to all members of the public —including critical voices— Governments, the international community
and other stakeholders can foster a climate of trust and cooperation, at the local, national, regional and global
levels. As the 2030 Agenda moves into implementation, we need to ensure that the ambitious commitments of
States are not inadvertently lost in their translation to the regional and national levels.

Providing a unique bridge between the global and national frameworks, the regional dimension constitutes an
imperative in the implementation, follow-up and review of the new United Nations sustainable development agenda.
Latin American and Caribbean countries have expressed their will to advance regionally towards sustainable
development by creating the Forum of the Countries of Latin America and the Caribbean on Sustainable Development
under the auspices of ECLAC. Additionally, to further environmental democracy in the region, contribute to the
implementation of the Sustainable Development Goals and build upon international human rights standards
related to the environment, at Rio+20 Latin America and the Caribbean initiated a negotiation process on a
regional agreement on access to information, public participation and access to justice in environmental matters.

In this publication, ECLAC and OHCHR provide a compilation and systematization of international human
rights standards applicable to access to information, public participation and access to justice. This collection
contains the criteria set by international norms and shows how they have been developed and interpreted
by international and regional human rights mechanisms.

Through this joint effort, we invite countries in the region to strengthen the promotion, protection and
guarantee of access rights, to incorporate these rights into their strategies, policies and programmes, and
to render them an imperative conceptual framework for achieving sustainable development through equality
and the universality of rights.

CL/Bo gt

Alicia Barcena Zeid Ra’ad Al Hussein
Executive Secretary United Nations High Commissioner
Economic Commission for Latin America for Human Rights (OHCHR)

and the Caribbean (ECLAC)
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A) Overview of the United Nations human rights system

With the adoption of the Charter of the United Nations in 1945, human rights took centre stage in public
international law and their protection became one of the most basic requirements in contemporary
international society. The Charter of the United Nations proclaimed that one of the purposes of the
Organization is to promote and encourage respect for human rights and for fundamental freedoms for
all and recognized the interdependence of human rights, peace, security and development. These
principles were later enshrined in the 1948 Universal Declaration of Human Rights, the first international
instrument to codify a complete catalogue of human rights. Despite not being a legally binding treaty, the
Declaration embodies a shared and generally accepted legal conviction, it was the first internationally
agreed definition of human rights and it laid the foundations for the construction of the current United
Nations human rights treaty system.

The Universal Declaration brought together and defined a broad set of rights without distinction and highlighted
their interrelation and interdependence; subsequently, the two Covenants adopted in 1966 established two
main categories of human rights: (i) civil and political rights; and (ii) economic, social and cultural rights. The
International Covenant on Civil and Political Rights defined such rights as the right to life, the prohibition of torture,
the right to personal freedom and security, the right to freedom of expression, access to information and the rights
to participation, freedom of association and access to justice, while the International Covenant on Economic,
Social and Cultural Rights focused on the human rights related to topics such as labour, social security, health
and education.

Regardless of the differences in their scope, the two Covenants —and the other human rights treaties—
must be analysed together in order to fully understand the obligations assumed by the States parties. The
1993 Vienna Declaration and Programme of Action states that “human rights are universal, indivisible, and
interdependent and interrelated”.” Indeed, no right can be enjoyed in isolation, and is dependent upon
the realization of the other rights. Furthermore, the treaties share fundamental principles such as equality
and non-discrimination, the special care and protection of the most vulnerable groups and the ultimate
objective of placing human beings as active and informed participants in public life and the decisions
that affect them.

The two Covenants, together with the Universal Declaration, constitute the cornerstone of a series of core
human rights treaties (see table 1.1), each with its own committee or treaty body. The committees are the
treaty oversight bodies and are composed of independent experts charged with important tasks such as
issuing authorized interpretations of the treaties (“general comments”), reviewing periodic reports submitted
by States and examining individual complaints.?

' See Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights on 25 June 1993, para. 5
[online] http://www.ohchr.org/Documents/Events/OHCHR20/VDPA_booklet_English.pdf.

See [online] http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx and http://www.ohchr.org/Documents/Publications/
FactSheet7Rev.2.pdf.
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Table I.1

Core treaties of the United Nations human rights system

Treaty

Optional Protocol(s)

Treaty Body/Bodies

International Covenant on Civil and Political
Rights (1966)

Optional Protocol to the International Covenant on Civil
and Political Rights (1966)

Second Optional Protocol to the International Covenant
on Civil and Political Rights (1989)

Human Rights Committee

International Covenant on Economic, Social
and Cultural Rights (1966)

Optional Protocol to the International Covenant
on Economic, Social and Cultural Rights (2008)

Committee on Economic, Social and Cultural
Rights

International Convention on the Elimination
of All Forms of Racial Discrimination (1965)

Committee on the Elimination of Racial
Discrimination

Convention on the Elimination of All Forms
of Discrimination against Women (1979)

Optional Protocol to the Convention on the Elimination of
All Forms of Discrimination against Women (1999)

Committee on the Elimination of
Discrimination against Women

Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment (1984)

Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or
Punishment (2002)

Committee against Torture

Subcommittee on Prevention of Torture

Convention on the Rights of the Child (1989)

Optional protocol to the Convention on the Rights of the

Committee on the Rights of the Child

Child on the sale of children, child prostitution and child
pornography (2000)

Optional protocol to the Convention on the Rights of the
Child on the involvement of children in armed conflict
(2000)

Optional Protocol to the Convention on the Rights of the
Child on a communications procedure (2011)

International Convention on the Protection
of the Rights of All Migrant Workers
and Members of Their Families (1990)

Committee on Migrant Workers

Convention on the Rights of Persons with
Disabilities (2006)

Optional Protocol to the Convention on the Rights of
Persons with Disabilities (2006)

Committee on the Rights of Persons with
Disabilities

International Convention for the Protection of All
Persons from Enforced Disappearance (2006)

Committee on Enforced Disappearances

Source: Office the United Nations High Commissioner for Human Rights (OHCHR).

In addition to the United Nations treaty system (conventional mechanisms), there are other non-conventional
mechanisms that have been created by the United Nations General Assembly or its dependent bodies. The
Human Rights Council is the main intergovernmental body of the United Nations responsible for human rights,
and two key mechanisms have been created under its purview: the universal periodic review and the special
procedures. Under the universal periodic review, the human rights situation in each United Nations Member
State is periodically reviewed by the other Member States and compliance with human rights obligations is
analysed. The review is based on an interactive dialogue and cooperation and concludes with the adoption
of an outcome report with recommendations.®For their part, the special procedures are independent experts
(generally special rapporteurs or working groups) appointed by the Human Rights Council to examine, advise
and publicly report on the human rights situation in a specific country or on a specific matter, for example,
independence of judges and lawyers, freedom of expression, human rights defenders, toxic waste, extreme
poverty, environment or disability.*

3 See [online] http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx.
4 See [online] http://www.ohchr.org/EN/HRBodies/SP/Pages/Welcomepage.aspx.
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B) The human rights-based approach

The human rights-based approach is a conceptual framework based on the promotion and protection of
international human rights standards. It aims to analyse the obligations and inequalities that lie at the heart
of development problems and redress discriminatory practices and unjust distributions of power that hinder
development progress. It consistently and systematically incorporates the main human rights principles
and standards into plans, policies and programmes; focuses on rights, not on needs; favours processes
and results; and is centred on the most vulnerable groups. Moreover, it strengthens the participation of all
stakeholders, fosters local empowerment and reinforces accountability.®

The realization of rights must be the ultimate goal of public action and international human rights standards
should steer or guide that action to address the themes and problems of development. The process of
crafting a policy must be underpinned by human rights and any action taken should seek to strengthen the
capacities of all stakeholders.

The human rights-based approach identifies the right-holders and the rights to which they are entitled,
as well as the entities responsible for protecting those rights, or duty-bearers, and their obligations. It
also aims to strengthen the capacity of the right-holders to claim their rights and of the duty-bearers to
fulfil their obligations.

This conceptual framework has some central components. First, a human rights-based approach implies
the implementation of rights of excluded and marginalized people and of those whose rights are at greater
risk of being infringed. Furthermore, a holistic approach should be adopted that takes into consideration the
environment of those persons (family, community, civil society, authorities) and the social, political and legal
framework in order to determine the requirements and responsibilities and to provide a multidimensional
response. The specific results of any plan, policy and programme should be grounded in universal human
rights instruments and other internationally agreed standards and be based on participatory processes.
Transparency and accountability help determine the rights that need to be addressed and the capacities
required to do so.

In addition, the human rights-based approach is based on oversight and supporting compliance with
the commitments made by the State. Lastly, sustained results should be sought through capacity-building,
improving social cohesion and institutionalizing democratic processes.

C) The core United Nations human rights treaties
in the Latin American and Caribbean region

The Latin American and Caribbean region has been at the forefront in taking ownership of the concept of
human rights. It was the first region in the world to express multilaterally its concern for human rights (at
the Chapultepec Conference in 1945 it charged the Executive Council of the then Pan-American Union to
draft a Declaration of International Rights and Duties of Man, which later became the American Declaration
of the Rights and Duties of Man) and has since then prominently incorporated human rights into its legal
framework, State policies and structures.

Today, the countries of the region have established their firm commitment to the international human
rights system. As shown in table 1.2, the States of the region have a high ratification index in terms of

> Office of the United Nations High Commissioner for Human Rights (OHCHR), Frequently Asked Questions on a Human Rights-based Approach
to Development Cooperation, Geneva, 2006 [online] http://www.ohchr.org/Documents/Publications/FAQen. pdf.
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the core international human rights treaties at the universal level, and some of the region’s countries,
such as Argentina, Belize, the Bolivarian Republic of Venezuela, Chile, Colombia, Ecuador, El Salvador,
Guatemala, Guyana, Honduras, Jamaica, Mexico, Nicaragua, Paraguay, Peru, the Plurinational State
of Bolivia, Saint Vincent and the Grenadines and Uruguay have ratified all the United Nations treaties
considered in this document. Ratification rates in the Inter-American human rights system are also
noteworthy, as can be seen in table 1.3.

The ratification of an international human rights treaty implies the permanent commitment of the entire
State structure to the rights enshrined in that instrument. By taking that legal step, States parties undertake
to adapt their domestic legal system to the international standard, and act in accordance with such
provisions. It is especially revealing that a significant number of countries grant constitutional status to
human rights treaties, either expressly in their Constitutions or in case law, for example Argentina,® Brazil,”
Costa Rica,® the Dominican Republic,® Ecuador,’® Mexico,' Paraguay'? and Peru.'™ Other countries of the
region go even further by recognizing the supraconstitutional status of human rights treaties, such as the
Plurinational State of Bolivia,™ Colombia,' Guatemala'® and Honduras.'”

5 See article 75.22 of the Argentine National Constitution: “Treaties [...] have a higher status than laws”.

’ Seearticle 5, para. 3, of the Political Constitution of the Federative Republic of Brazil: “International human rights treaties and conventions
that are approved by each chamber of the National Congress, in two rounds of voting, by three fifths of the votes of the respective
members, shall be equivalent to constitutional amendments.” See also “Recurso Extraordinario (RE) 466.343/SP” [online] http://www.
stf.jus.br/imprensa/pdf/re466343.pdf.

8 See article 7 of the Political Constitution of the Republic of Costa Rica: “Public treaties, international conventions and concordats, duly approved

by the Legislative Assembly, will have higher status than laws from the moment of their enactment or such date as they may specify”.

See article 74 of the Constitution of the Dominican Republic: “[...] Treaties, covenants and conventions on human rights signed and

ratified by the Dominican State have constitutional status and are directly and immediately applicable by the courts and other bodies

of the State”.

0 See article 424 of the Constitution of Ecuador: “[...] The Constitution and international human rights treaties ratified by the State that
recognize rights that are more favourable than those contained in the Constitution shall prevail over any other legal standard or act of a
public authority”. See also article 425: “The hierarchy for the application of standards shall be as follows: the Constitution; international
treaties and conventions [...]".

""" See article 1 of the Political Constitution of the United Mexican States: “[...] Provisions on human rights will be interpreted in
accordance with this Constitution and with the relevant international treaties in order to provide individuals with the broadest
possible protection at all times”. See also article 133: “This Constitution, the laws of the Congress of the Union that emanate
therefrom and all treaties that are made in accordance therewith, which have been or shall be concluded by the President of
the Republic, with the approval of the Senate, shall be the Supreme Law of the whole Union. The judges of each state shall be
bound by said Constitution, laws and treaties, without regard to any contradictory provisions contained in the constitutions or
laws of states”.

> See article 137 of the Constitution of the Republic of Paraguay: “The Constitution is the supreme law of the Republic. The Constitution,
international treaties, conventions and agreements that have been adopted and ratified, the laws enacted by Congress and
other related legal provisions of lesser rank constitute the national corpus of positive law, in the order of precedence in which
they appear above”.

' See Constitutional Court of Peru, “Sentencia del Tribunal Constitucional. EXP. N.° 03343-2007-PA/TC, Lima, Jaime Hans Bustamante
Johnson”, 19 February 2009, para. 31 [online] http://www.tc.gob.pe/jurisprudencia/2009/03343-2007-AA.html.

“ See article 13.1V of the Political Constitution of the Plurinational State of Bolivia: “International treaties and conventions ratified by the
Plurinational Legislative Assembly that recognize human rights and prohibit their limitation in states of emergency shall prevail under
national law. The rights and duties enshrined in this Constitution shall be interpreted in accordance with the international human rights
treaties ratified by Bolivia”.

> See article 93 of the Political Constitution of Colombia: “International treaties and conventions ratified by Congress that recognize
human rights and prohibit their limitation in states of emergency shall prevail under national law. The rights and duties enshrined in
this Charter shall be interpreted in accordance with the international human rights treaties ratified by Colombia”.

6 See article 46 of the Political Constitution of Guatemala: “The general principle is established that, in matters of human rights, treaties
and conventions accepted and ratified by Guatemala prevail over domestic law”.

7 See article 18 of the Political Constitution of the Republic of Honduras: “In case of conflict between a treaty or convention and the law,
the former shall prevail”.
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D) The rights of access to information, public participation
and justice as human rights

The rights of access to information, public participation and justice (“access rights”) are human rights
framed within the category of civil and political rights. They are governed by the International Covenant on
Civil and Political Rights (articles 19, 25 and 2.3 and 14, respectively) and States are therefore obligated to
respect and guarantee the provisions on these rights immediately and on an equal and non-discriminatory
basis (article 2). This special protection afforded under international human rights law derives from the
essential nature of these rights for democratic life and their role as catalysts for the realization of other
rights, as they are vital to achieving good governance, transparency, accountability and inclusive and
participatory public management.

The inclusion of these rights in the category of civil and political rights differentiates them from the economic,
social and cultural rights set forth in the International Covenant on Economic, Social and Cultural Rights, whose
realization is progressive in nature and dependent on the availability of resources (article 2). Notwithstanding
this difference in category, access rights —as civil and political rights— can facilitate the achievement of certain
economic, social and cultural rights, such as the right to health, to an adequate standard of living, to water or to
a healthy environment.

With regard to the right to a healthy environment, the Special Rapporteur on human rights and the
environment has indicated on numerous occasions that access rights are essential to guarantee the
enjoyment of a safe, clean, healthy and sustainable environment.'® Access to information is fundamental not
only to protect the right to life and security in cases of environmental degradation, but also to ensure that
the environmental policies adopted are sustainable through informed, inclusive and participatory decision-
making. Moreover, without access to justice the right to information and participation in environmental
matters could not be upheld. The three rights of access are thus essential and inseparable in order to
safeguard other human rights.

It is precisely in the environmental sphere where a virtuous circle linking access rights, human rights and
the environment has been established more explicitly.™ Principle 10 of the Rio Declaration on Environment and
Development (“Principle 10”), establishes that:

“Environmental issues are best handled with the participation of all concerned citizens, at the
relevant level. At the national level, each individual shall have appropriate access to information
concerning the environment that is held by public authorities, including information on hazardous
materials and activities in their communities, and the opportunity to participate in decision-
making processes. States shall facilitate and encourage public awareness and participation by
making information widely available. Effective access to judicial and administrative proceedings,
including redress and remedy, shall be provided”.

Elements of Principle 10 have been included in various multilateral environmental agreements. For example,
the United Nations Convention to Combat Desertification in Those Countries Experiencing Serious Drought
and/or Desertification, Particularly in Africa (UNCCD), indicates that the Parties shall “promote, on a permanent
basis, access by the public to relevant information, and wide public participation” (article 19), that they
“should ensure that decisions on the design and implementation of programmes to combat desertification
and/or mitigate the effects of drought are taken with the participation of populations and local communities”
(article 3) and that they should promote the “more effective operation of existing national institutions and legal
frameworks” (article 19). Important references to the three access rights are also contained in the United
Nations Framework Convention on Climate Change (UNFCCC), the Convention on Biological Diversity (CBD),

'® See United Nations, “Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox” (A/HRC/25/53), paragraph 29, 30 December 2013.

“Making this connection can create a kind of virtuous circle: strong compliance with procedural duties produces a healthier
environment, which in turn contributes to a higher degree of compliance with substantive rights such as rights to life, health,
property and privacy. The converse is also true. Failure to meet procedural obligations can result in a degraded environment, which
interferes with the full enjoyment of other human rights”, United Nations, “Report of the Independent Expert on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment, John H. Knox”(A/HRC/22/43),
para. 42, 24 December 2012.
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the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal
and the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES).2°

Resolution 70/1 “Transforming our world: the 2030 Agenda for Sustainable Development”, adopted by the
United Nations General Assembly on 25 September 2015,2" which establishes 17 Sustainable Development
Goals and 169 targets, links access rights with human rights and sustainable development. Access rights
are at the centre of the agenda and are mainstreamed in all of the Goals. However, Goal 16 stands out as it
refers expressly to the three rights of access, making explicit the commitment of States to ensure: (i) public
access to information and protection of fundamental freedoms; (ii) inclusive, participatory and representative
decision-making; and, (iii) equal access to justice. Furthermore, the 2030 Agenda calls for the creation of
effective, accountable and transparent institutions and the adoption of non-discriminatory laws and policies
for sustainable development.

E) Implementation of access rights

Access to information, public participation and access to justice are civil and political rights and are therefore
governed by the 1966 International Covenant on Civil and Political Rights, under which the obligations assumed
by States are legally binding and immediately applicable. States must respect and guarantee such rights
under equal and non-discriminatory terms, by abstaining from infringing recognized rights and adopting timely
measures to put them into effect. In other words, while the obligation to respect requires the State to abstain
from contravening rights, the obligation to guarantee requires the State to take proactive action to adopt the
necessary actions to ensure the free and full exercise of these rights. Pursuant to the Vienna Convention on the
Law of Treaties, States parties must meet the obligations imposed by the Covenant in good faith (article 26)
and may not invoke the provisions of its internal law as justification for its failure to perform a treaty (article 27).

Furthermore, it is important to highlight that the Covenant establishes the obligation to respect and
guarantee the rights of all individuals that are in the territory and subject to the jurisdiction of the State party.
As indicated by the Human Rights Committee, this implies that the rights apply to every person under the
authority or effective control of the State even if the person is not in the territory of the State. Moreover, the
enjoyment of the rights is not limited to the citizens of a State party, but must be available to all individuals,
regardless of their nationality.??

At the same time, the Covenant foresees that the restrictions must not impair the essence of the right
and stipulates the most favourable interpretation rule. Article 5 of the Covenant states that no provision may
be interpreted as implying any right to engage in any activity or perform any act aimed at the destruction
of any of the rights and freedoms recognized in the Covenant or at their limitation to a greater extent than is
provided for in the Covenant. It further reads that there shall be no restriction upon or derogation from any
of the fundamental human rights recognized or existing in any State Party to the Covenant pursuant to law,
conventions, regulations or custom on the pretext that the Covenant does not recognize such rights or that
it recognizes them to a lesser extent. This last provision refers to a hermeneutical criterion that underpins
international human rights law: the pro homine or pro persona principle.?®> According to article 31 of the
Vienna Convention on the Law of Treaties, a treaty shall be interpreted in the light of its object and purpose
and, since the main object and purpose of human rights treaties is to recognize the rights of individuals, the
broadest standard or most favourable interpretation should always be applied.

Under the Inter-American system, the American Convention on Human Rights sets forth the obligation of
State Parties to respect the rights and freedoms recognized therein and ensure to all persons subject to their

N
s}

See, for example, article 6 of the United Nations Framework Convention on Climate Change; articles 8, 10 and 17 of the Convention
on Biological Diversity; articles 4, 9 and 10 of the Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal; and articles 8, 11 and 12 of the Convention on International Trade in Endangered Species of Wild Fauna and Flora.
2 A/RES/70/1.

22 Human Rights Committee, “General Comment No. 31. The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant” (CCPR/C/21/Rev.1/Add.13), para. 10, 2004.

Also recognized in the other treaties, such as the Convention on the Elimination of All Forms of Discrimination against Women (article
23) and the Convention on the Rights of the Child (article 41).
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jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons
of race, colour, sex, language, religion, political or other opinion, national or social origin, economic status,
birth, or any other social condition (article 1). In addition, the States undertake to adopt such legislative or
other measures as may be necessary to give effect to those rights or freedoms (article 2).

F) Right of access to information

Numerous international instruments recognize and establish access to information as a human right. Both
the Universal Declaration of Human Rights (article 19) and the International Covenant on Civil and Political
Rights (article 19) set out the right of every individual to seek, receive and impart information. Other specific
treaties such as the Convention on the Rights of the Child (article 13), the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families (article 13) and the Convention
on the Rights of Persons with Disabilities (article 21) contain more detailed provisions on this obligation in
respect of the persons and groups to which they apply.

Paragraphs 18 and 19 of general comment No. 34 of the Human Rights Committee are particularly important
since they establish the concepts of active and passive transparency with regard to access to information:

e “Article 19, paragraph 2 embraces a right of access to information held by public bodies. Such
information includes records held by a public body, regardless of the form in which the information
is stored, its source and the date of production. Public bodies are as indicated in paragraph 7 of
this general comment. 2* The designation of such bodies may also include other entities when such
entities are carrying out public functions. [...]"?®

e “To give effect to the right of access to information, States parties should proactively put in the public
domain Government information of public interest. States parties should make every effort to ensure
easy, prompt, effective and practical access to such information. States parties should also enact the
necessary procedures, whereby one may gain access to information, such as by means of freedom
of information legislation. The procedures should provide for the timely processing of requests for
information according to clear rules that are compatible with the Covenant. Fees for requests for
information should not be such as to constitute an unreasonable impediment to access to information.
Authorities should provide reasons for any refusal to provide access to information. Arrangements
should be put in place for appeals from refusals to provide access to information as well as in cases
of failure to respond to requests”.?

In his 2013 report, the United Nations Special Rapporteur on the promotion and protection of the right to
freedom of opinion and expression stressed that access to information is a right in and of itself upon which
free and democratic societies depend and that it comprises both the right of the general public to have
access to information of public interest and the rights of every individual to seek and receive information
of public interest. He also added that obstacles to access to information can undermine the enjoyment of
both civil and political rights and economic, social and cultural rights. Core requirements for democratic
governance, such as transparency, the accountability of public authorities or the promotion of participatory
decision-making processes, are practically unattainable without adequate access to information.?” According
to the Special Rapporteur, the authorities represent their population, offer public goods and, as a result, must be
transparent in their actions and decisions. In his view, a culture of secrecy is acceptable only in very exceptional

2 Paragraph 7 of general comment No. 34 establishes: “The obligation to respect freedoms of opinion and expression is binding on every
State party as a whole. All branches of the State (executive, legislative and judicial) and other public or governmental authorities, at
whatever level — national, regional or local — are in a position to engage the responsibility of the State party. Such responsibility may also
be incurred by a State party under some circumstances in respect of acts of semi-State entities. The obligation also requires States
parties to ensure that persons are protected from any acts by private persons or entities that would impair the enjoyment of the freedoms
of opinion and expression to the extent that these Covenant rights are amenable to application between private persons or entities”.
Human Rights Committee, “General comment, No. 34. Article 19: Freedoms of opinion and expression” (CCPR/C/GC/34),
para. 18, 2011.

% |bid., para. 19.

United Nations, “Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression,

Frank La Rue” (A/68/362), para. 3, 4 September 2013.
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cases, when confidentiality can be fundamental to perform its functions effectively. In addition, information can
only be considered reserved under exceptional circumstances.

The basic principles that must guide the design and implementation of law and practice on access to

information are as follows:?®

e Maximum disclosure: All information held by public bodies, including all branches of the State
—legislative, executive and judicial— and other public authorities, should be subject to disclosure
and this presumption may be overcome only in very limited circumstances.

¢ Obligation to publish: Freedom of information implies not only that public bodies accede to requests
for information, but also that they widely publish and disseminate documents of significant public
interest, subject only to reasonable limits based on resources and capacity.

¢ Promotion of open government: The full implementation of national laws on access to information
requires that the public be informed about their rights and that government officials adhere to a
culture of openness. Dedicated efforts are required to disseminate information to the general public
on the right to access information and to raise the awareness of and train government staff to respond
appropriately to public demands.

¢ Limited scope of exceptions: Reasons for the denial of access to information should be clearly and
narrowly designed, bearing in mind the three-part test suggested in the interpretation of the right to
freedom of opinion and expression.?® Non-disclosure of information must be justified on a case-by-case
basis. Exceptions should apply only where there is a risk of substantial harm to the protected interest
and where that harm is greater than the overall public interest in having access to the information.

¢ Processes to facilitate access: Procedures to request information should allow for fair and rapid processing
and include mechanisms for an independent review in cases of refusal. Public bodies should be required
to establish open, accessible internal systems for ensuring the public’s right to receive information. The law
should provide for an individual right of appeal to an independent administrative body in respect of a refusal
by a public body to disclose information.

e Costs: Individuals should not be deterred by excessive cost from making requests for information.

e Open meetings: In line with the notion of maximum disclosure, legislation should establish a presumption
that meetings of governing bodies are open to the public.

¢ Disclosure takes precedence: To ensure maximum disclosure, laws which are inconsistent with this
principle should be amended or repealed. The regime of exceptions provided for in the freedom of
information law should be comprehensive and other laws should not be permitted to extend it.

¢ Protection for individuals who disclose relevant information: National laws on the right to information
should provide protection from liability for officials who, in good faith, disclose information pursuant
to right to information legislation. Individuals should be protected from any legal, administrative or
employment-related sanctions for releasing information on wrongdoing, including the commission of a
criminal offence or the failure to comply with a legal obligation. Special protection should be provided
for those who release information concerning human rights violations.

Additionally, the mandate holders of the Human Rights Council have pointed to more specific obligations

when access to information is related to certain matters. For example, the Special Rapporteur on human rights
and the environment asserts that in order to protect human rights from violations caused by environmental
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United Nations, “Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression,
Frank La Rue” (A/68/362), 4 September 2013.

“Paragraph 3 [of article 19 of the International Covenant on Civil and Political Rights] lays down specific conditions and it is only
subject to these conditions that restrictions may be imposed: the restrictions must be ‘provided by law’; they may only be imposed
for one of the grounds set out in subparagraphs (a) and (b) of paragraph 3 [restrictions shall be necessary for respect of the rights or
reputations of others; and for the protection of national security or of public order (ordre public), or of public health or morals]; and they
must conform to the strict tests of necessity and proportionality. Restrictions are not allowed on grounds not specified in paragraph
3, even if such grounds would justify restrictions to other rights protected in the Covenant. Restrictions must be applied only for those
purposes for which they were prescribed and must be directly related to the specific need on which they are predicated.” Human
Rights Committee, “General comment, No. 34. Article 19: Freedoms of opinion and expression” (CCPR/C/GC/34), para. 22, 2011.
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damage, States should provide access to information on the environment and provide for the assessment
of environmental impacts that may interfere with the enjoyment of human rights.

In turn, the Special Rapporteur on the implications for human rights of the environmentally sound
management and disposal of hazardous substances and wastes argues that relevant information on this topic
must be available, accessible and functional, in a manner consistent with the principle of non-discrimination.
Furthermore, people who may be exposed to hazardous substances and wastes must be made aware of
their right to information and understand its relevance. With regard to the exceptions regime, the Special
Rapporteur has highlighted that certain types of information about hazardous substances cannot be legitimately
claimed as confidential. It is not legitimate to claim that public health and safety information on hazardous
substances is confidential. There is widespread recognition that health and safety information should not be
confidential, and States have legally binding obligations to this end.®

In the Inter-American system, the right of access to public information is contained not only in the American
Convention on Human Rights (article 13) and the Inter-American Democratic Charter (article 4), but has also
been comprehensively developed through the Model Inter-American Law on Access to Information. Some
of the main elements of this model law are indicated below:

e |t establishes a broad right of access to information, in possession, custody or control of any public
authority, based on the principle of maximum disclosure.

¢ “Information” refers to any type of data in custody or control of a public authority and “public authority”
refers to all government authorities, including the executive, legislative and judicial branches at all levels.

e |t recognizes the right of every person, on an equal and non-discriminatory basis, and without providing
justifications, to obtain information free of charge or at a cost limited to the cost of reproduction.

e Areasonable interpretation of the provision that best gives effect to the right to information shall be adopted.
e |t establishes that the authorities have an obligation to proactively disseminate information.

e Exceptions must be clear, specific and defined by law, as well as legitimate and strictly necessary in
a democratic society.

e |t guarantees the right of internal and external appeal, judicial review and the reversal of the onus of proof
and establishes an Information Commission as an independent body.

G) Right to participate in decision-making

Article 21 of the Universal Declaration of Human Rights establishes that everyone has the right to take part
in the government of his or her country and article 25 of the International Covenant on Civil and Political
Rights deals with the right to take part in the conduct of public affairs. As determined by the Human Rights
Committee, the conduct of public affairs is a broad concept related to the exercise of political power, which
includes the exercise of legislative, executive and judicial powers, covers all aspects of government and public
administration, and the formulation and implementation of policy at the international, national, regional and
local levels. Participation in public affairs can take various forms: popular assemblies, citizen consultations,
public debates and dialogues, associations and organizations. In addition, any conditions which apply to
their exercise should be based on objective and reasonable criteria.

Other core human rights treaties ensure this right for specific groups. This is the case of the International
Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of
All Forms of Discrimination against Women, the Convention on the Rights of the Child, the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families and the
Convention on the Rights of Persons with Disabilities. The main obligations under the aforementioned
treaties are as follows:

30 United Nations, “Report of the Special Rapporteur on the implications for human rights of the environmentally sound management
and disposal of hazardous substances and wastes, Baskut Tuncak” (A/HRC/30/40), para. 42, 8 July 2015.
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¢ International Convention on the Elimination of All Forms of Racial Discrimination: Prohibit and
eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction
as to race, colour, or national or ethnic origin, notably in the enjoyment of political rights (article 5).
Afro-descendants have the right to be consulted prior to the adoption of decisions that may affect
their rights, in accordance with international norms. With regard to indigenous peoples, the enjoyment
of equal rights for their effective participation in public life shall be ensured and no decision directly
related with their rights and interests shall be taken without their informed consent.

e Convention on the Elimination of All Forms of Discrimination against Women: Take all appropriate
measures to eliminate discrimination against women in the political and public life of the country and, in
particular, ensure to women, on equal terms with men, the right to participate in the formulation of government
policy and the implementation thereof and to hold public office and perform all public functions at all levels
of government and participate in non-governmental organizations and associations concerned with the
public and political life of the country (article 7). In addition, their right to participate in the elaboration and
implementation of development planning at all levels shall be ensured (article 14).

e Convention on the Rights of the Child: Considering the best interests of the child, assuring to the
child who is capable of forming his or her own views the right to express those views freely in all
matters affecting the child, the views of the child being given due weight in accordance with the age
and maturity of the child, and giving the child the opportunity to be heard in all matters that affect him
or her (article 12).

¢ International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families: Facilitate the consultation or participation of migrant workers and members of their
families in decisions concerning the life and administration of local communities (article 42).

e Convention on the Rights of Persons with Disabilities: Closely consult with and actively involve
persons with disabilities in the development and implementation of legislation and policies to implement
the Convention, and in other decision-making processes concerning issues relating to persons with
disabilities (article 4). States shall ensure that persons with disabilities can effectively and fully participate
in political and pubilic life on an equal basis with others and promote actively a favourable environment for
such participation (article 29). Accessibility (including to information and communication) is a precondition
to enable persons with disabilities to participate on an equal basis.

The Declaration on the Right to Development likewise highlights the participation of persons in public
management. Article 2 underscores that the human person is the central subject of development and
should be the active participant and beneficiary of the right to development. At the same time, States should
encourage popular participation in all spheres as an important factor in development and in the full realization
of all human rights (article 8).

A special reference should be made to the participation of indigenous and native peoples. The Indigenous
and Tribal Peoples Convention, 1989 (No. 169) of the International Labour Organization (ILO) provides that
governments shall consult the peoples concerned, through appropriate procedures and in particular through
their representative institutions, whenever consideration is being given to legislative or administrative measures
which may affect them directly (free, prior and informed consultation). Furthermore, they shall establish means
by which these peoples can freely participate, to at least the same extent as other sectors of the population,
at all levels of decision-making in elective institutions and administrative and other bodies responsible for
policies and programmes which concern them (article 6). The United Nations Declaration on the Rights of
Indigenous Peoples requires that States consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free, prior and informed consent
before adopting and implementing legislative or administrative measures that may affect them (article 19).
Moreover, States shall consult and cooperate in good faith in order to obtain their free and informed consent
prior to the approval of any project affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water or other resources (article 32).

The right to participate in public affairs has also been recognized in specific matters such as extreme
poverty, water and sanitation and the environment. The Special Rapporteur on extreme poverty and human
rights underlined the need to include people living in poverty in decision-making, given the existing vicious
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circle between poverty and participation: the greater the inequality, the less the participation; the less the
participation, the greater the inequality. Furthermore, she compiled a set of human rights principles that
should govern all participatory processes, including their design, formulation, implementation, follow-up and
evaluation: (i) respect for dignity; (ii) non-discrimination and equality; (iii) transparency and access to information;
(iv) accountability; and (v) empowerment. For each principle, she provided a set of recommendations for
States, available in her report.®!

The Special Rapporteur on the human right to safe drinking water and sanitation likewise identified the
following essential components for an active, free and meaningful participation that are applicable to her
mandate and human rights as a whole:*?

¢ Involving people in setting out the terms of engagement: terms of participation, the scope of issues
and the questions to be addressed, their framing and sequencing, and rules of procedure.

¢ Creating space for participation: States have an obligation to invite participation and to create
opportunities from the beginning of deliberations on a particular measure and before any decisions
have been taken.

¢ Enabling people to access participatory processes: States must enable people to eliminate barriers
to accessing deliberative processes. People must have information on how to access these spaces
and the procedures for getting involved.

e Guaranteeing free and safe participation: Free participation rules out any form of coercion or
inducement, direct or indirect. Participation must be free from manipulation or intimidation. There
must be no conditions attached.

e Ensuring access to information: Participation must be informed. People require accessible information
on the issues at stake that enables them to form an opinion. To ensure equal access, information must be
made available and be clear and consistent. It must be presented in different formats and in appropriate
language. For people to be able to understand and verify the information presented, it must be provided
well in advance of any opportunity to provide input. Cost must not be a barrier to accessing information.

¢ Providing reasonable opportunity to influence decision-making: Meaningful participation entails
ensuring that people’s views are considered and influence the decision.

Likewise, the American Declaration of the Rights and Duties of Man (article XX), the American Convention
on Human Rights (article 23) and the Inter-American Democratic Charter (article 6) recognize the right to
participate in public affairs. In addition, the Inter-American Strategy for the Promotion of Public Participation
in Decision-Making for Sustainable Development, adopted in 2001, contains important principles and
recommendations for States on, for example, proactivity, inclusiveness, shared responsibility, openness,
access, transparency and respect for public input. Recommendations are also made on information and
communication, legal frameworks, institutional procedures and structures, education and training, funding
for participation and opportunities and mechanisms for public participation.

H) Right of access to justice

Access to justice is another basic pillar of international human rights law. In addition to being a right in itself,
access to justice is also a means by which to re-establish the exercise of rights that have not been recognized
or violated. The International Covenant on Civil and Political Rights establishes that every person shall have
the right to an effective remedy if his or her rights are violated (article 2.3). States shall provide adequate
judicial and administrative mechanisms to address such infringement of rights. With regard to access to an
effective remedy, international standards clearly indicate that the remedies have to be adaptable so as to
consider the particular vulnerability of certain groups of people.

¥ United Nations, “Report of the Special Rapporteur on extreme poverty and human rights, Magdalena Sepulveda” (A/HRC/23/36),
11 March 2013.
United Nations, “Report of the Special Rapporteur on the human right to safe drinking water and sanitation, Catarina de Albuquerque”
(A/69/213), 31 July 2014.
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In addition, the requirements of rule of law?® and due process impose certain obligations on States in
judicial matters. The right to equality before courts and tribunals and to a fair trial are key elements for the
protection of human rights and are procedural means to reinstate rule of law. Hence, States have to abide
by certain standards in the administration of justice such as the principles of legality, effectiveness, publicity
and transparency; the establishment of clear, fair, appropriate and independent procedures; the right of
defence; and the right of appeal to a higher authority.

The right to appeal shall be aimed at providing relief to the persons whose rights have been violated.
As the Human Rights Committee noted®*, reparation can involve restitution, rehabilitation and measures of
satisfaction, such as public apologies, public memorials, guarantees of non-repetition and the reform of
relevant laws and practices, as well as bringing to justice the perpetrators of human rights violations. The
Committee also observed that the right to an effective remedy may in certain circumstances require States
to provide for and implement provisional or interim measures to avoid continuing violations and to endeavour
to repair at the earliest possible opportunity any harm that may have been caused by such violations.

Equality before the courts of justice is achieved through the principles of equal access and equality of arms.
As established by the Human Rights Committee®®, the right of access to courts and tribunals and equality
before them is not limited to citizens of States parties, but must also be available to all individuals, regardless
of nationality or any other condition, who may find themselves in the territory or subject to the jurisdiction of
the State. This guarantee also prohibits any distinctions regarding access to courts and tribunals that are
not based on law and cannot be justified on objective and reasonable grounds. The guarantee is violated
if certain persons are barred from bringing suit against any other persons such as by reason of their race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status. In this sense, all parties in a process shall have the same procedural rights.

The availability or absence of legal assistance often determines whether or not a person can access the
relevant proceedings or participate in them in a meaningful way. While the International Covenant on Civil and
Political Rights explicitly addresses the guarantee of legal assistance in criminal proceedings (article 14.3
d), the Human Rights Committee encourages States to provide free legal aid in cases where individuals do
not have sufficient means to pay for it. The Special Rapporteur on the independence of judges and lawyers
has also highlighted that the definition of legal aid should be as broad as possible. It should include not only
the right to free legal assistance in criminal proceedings but also the provision of effective legal assistance
in any judicial or extrajudicial procedure aimed at determining rights and obligations.*® In addition, the
apportionment of costs in a judicial proceeding that hinders access to justice de facto can pose challenges
in terms of paragraph 1 of article 14. Specific obligations in this regard stem from other treaties such as
International Convention on the Elimination of All Forms of Racial Discrimination (articles 5 and 6), Convention
on the Elimination of All Forms of Discrimination against Women (article 15), Convention on the Rights of
the Child (articles 12 and 40) and Convention on the Rights of Persons with Disabilities (articles 12 and 13).

The Committee on the Elimination of Discrimination against Women has identified six essential and related
components to ensure access to justice:®”

e Justiciability requires unhindered access to justice and ability and empowerment to claim rights as
legal entitlements.

e Availability requires the establishment of courts, quasi-judicial bodies or other bodies throughout the State
party in urban, rural and remote areas, as well as their maintenance and funding.

35 “Rule of law” refers to “a principle of governance in which all persons, institutions and entities, public and private, including the State
itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent
with international human rights norms and standards. It requires, as well, measures to ensure adherence to the principles of supremacy
of law, equality before the law, accountability to the law, fairness in the application of the law, separation of powers, participation in
decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency”, see United Nations, “The rule of
law and transitional justice in conflict and post-conflict societies. Report of the Secretary-General” (5/2004/616), 23 August 2004.

% Human Rights Committee, “General Comment No. 31. The Nature of the General Legal Obligation Imposed on States Parties to the
Covenant” (CCPR/C/21/Rev.1/Add.13), paras. 16 and 19, 2004.

% Human Rights Committee, “General Comment No. 32. Article 14: Right to equality before courts and tribunals and to a fair trial”
(CCPR/C/GC/32), para. 9, 2007.

% United Nations, “Report of the Special Rapporteur on the independence of judges and lawyers, Gabriela Knaul, on legal aid”

(A/HRC/23/43), para. 27, 15 March 2013.

Committee on the Elimination of Discrimination against Women, “General recommendation No. 33 on women'’s access to justice”,

(CEDAW/C/GC/33), 2015.
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e Accessibility requires that all justice systems, both formal and quasi-judicial, are secure, affordable and
physically accessible, and adapted and appropriate to the different needs.

e Good quality of justice systems requires that all components of the system adhere to international
standards of competence, efficiency, independence and impartiality and provide, in a timely fashion,
appropriate and effective remedies that are enforced and that lead to sustainable dispute resolution.

¢ Provision of remedies requires that justice systems provide viable protection and meaningful redress
for any harm suffered.

¢ Accountability of justice systems is ensured through monitoring to guarantee that they function in
accordance with the principles of justiciability, availability, accessibility, good quality and provision of
remedies. The accountability of justice systems also refers to the monitoring of the actions of justice
system professionals and of their legal responsibility if they violate the law.

Access to justice has also been recognized in specific domains. With regard to the right to water, the
Committee on Economic, Social and Cultural Rights underscored that every person or group victim of a
violation of this right shall have access to effective judicial or other types of recourse both at the national and
international levels. Additionally, all victims of violations of the right to water should be entitled to adequate
reparation, including restitution, compensation, satisfaction or guarantees of non-repetition.® Similar obligations
exist for the right to health, food and adequate housing.

With regard to access to environmental justice, it should be highlighted that both treaty bodies and special
procedures have pointed to the obligation of States to provide effective recourse in cases of environmental
damage. The Committee on Economic, Social and Cultural Rights has urged States to ensure that “adequate
compensation and/or alternative accommodation and land for cultivation” are provided to the indigenous
communities and local farmers affected by infrastructure projects, as well as “just compensation to and
resettlement of indigenous peoples displaced by forestation”.®

The Special Rapporteur on the independence of judges and lawyers has identified the following as the
main barriers to access justice:

¢ Financial barriers: Costs include initiating and pursuing the proceedings, and possible delays. In addition
there are lawyers’ fees and other costs such as travel and loss of working time as a result of a court case.

e Extreme poverty: Financial factors take on even more importance when they compound other social,
cultural or employment factors and lead to marginalization and social exclusion. The most serious obstacles
barring access to justice for the very poor include: (a) their indigent condition; (b) illiteracy or lack of
education and information; (c) the complexity of procedures; (d) mistrust, not to say fear, stemming from
their experience of the justice system, either because they frequently find themselves in the position of
accused, or because their own complaints are turned against them; (e) the slow pace of justice, despite the
fact that their petitions often relate to very sensitive aspects of life (such as return of children) which need
to be dealt with rapidly; and (f) in many countries, the fact that they are not allowed to be accompanied
or represented by support organizations which could also bring criminal indemnification proceedings.

e Barriers relating to information: Clients’ ignorance of their rights and all matters relating to their case.
e Cultural barriers: Language difficulties and different cultural and economic backgrounds of those involved.
e Physical barriers: The physical distance between client and court or the architectural layout.*°

The Inter-American framework recognizes similar rights in relation to access to justice. The right of every
person to have simple and brief recourse to the courts to enforce their rights and guarantees of due process
are embedded in its main legal texts.

s Committee on Economic, Social and Cultural Rights, “General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant)”
(E/C.12/2002/11), para. 55, 2002.

3 See, United Nations, “Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox” (A/HRC/25/53), sect. lll.A.3, 30 December 2013.

40 United Nations, “Promotion and protection of all human rights, civil, political, economic, social and cultural rights, including the right
to development. Report of the Special Rapporteur on the independence of judges and lawyers, Leandro Despouy” (A/HRC/8/4),
13 May 2008.
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1) Equality and non-discrimination

Equality and non-discrimination are a basic, immediate and cross-cutting principle in the protection of human
rights and, as such, of access rights. Pursuant to article 1 of the Universal Declaration of Human Rights, all
human beings are born free and equal in dignity and rights. The International Covenant on Civil and Political
Rights establishes the obligation of each State to respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the Covenant, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or
other status. Furthermore, all persons are equal before the law and are entitled without any discrimination
to the equal protection of the law.

Although the International Covenant on Civil and Political Rights does not define the term “discrimination”,
its meaning has been established by the International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women and
the Convention on the Rights of Persons with Disabilities. All three treaties define discrimination as any
distinction, exclusion or restriction made on the basis of certain characteristics which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. By way
of example, the Human Rights Committee has indicated that for civil and political rights such characteristics
include race, colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status which have the purpose or effect of nullifying or impairing the recognition, enjoyment
or exercise, on an equal footing, of human rights and fundamental freedoms. For its part, the Committee
on Economic, Social and Cultural Rights has noted that direct*' and indirect*? discrimination, as well as
formal*® and substantive** discrimination, must be eliminated in order to ensure non-discrimination. In
order to eliminate such discrimination, States may be under an obligation to adopt special measures to
attenuate or suppress conditions that perpetuate discrimination.

Both the International Covenant on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights expressly state that the rights they set forth are fully applicable to all human
beings on an equal footing and that States parties shall ensure the equal right of men and women to
the enjoyment of all rights (article 3 of both covenants). In both cases, the obligation is immediate. As
underscored by the Human Rights Committee, “State parties [are required to] take all necessary steps
to enable every person to enjoy those rights. These steps include the removal of obstacles to the equal
enjoyment each of such rights, the education of the population and of state officials in human rights and
the adjustment of domestic legislation so as to give effect to the undertakings set forth in the Covenant.

“ According to the Committee on Economic, Social and Cultural Rights, “direct discrimination occurs when an individual is treated less
favourably than another person in a similar situation for a reason related to a prohibited ground; e.g. where employment in educational
or cultural institutions or membership of a trade union is based on the political opinions of applicants or employees. Direct discrimination
also includes detrimental acts or omissions on the basis of prohibited grounds where there is no comparable similar situation (e.g. the
case of a woman who is pregnant)”.

42 According to the Committee on Economic, Social and Cultural Rights, “indirect discrimination refers to laws, policies or practices which
appear neutral at face value, but have a disproportionate impact on the exercise of Covenant rights as distinguished by prohibited
grounds of discrimination. For instance, requiring a birth registration certificate for school enrolment may discriminate against ethnic
minorities or non-nationals who do not possess, or have been denied, such certificates.”

4 “Eliminating formal discrimination requires ensuring that a State’s constitution, laws and policy documents do not discriminate on
prohibited grounds.”

4 “Eliminating discrimination in practice requires paying sufficient attention to groups of individuals which suffer historical or persistent
prejudice instead of merely comparing the formal treatment of individuals in similar situations. States parties must therefore immediately
adopt the necessary measures to prevent, diminish and eliminate the conditions and attitudes which cause or perpetuate substantive
or de facto discrimination.”

4 According to the Committee on Economic, Social and Cultural Rights, “such measures are legitimate as long as they represent
reasonable, objective and proportional means to redress de facto discrimination and are discontinued when substantive equality has
been sustainably achieved. Some such measures to achieve non-discrimination may, however, need to be of a permanent nature,
such as interpretation services for linguistic minorities and persons with sensory impairments in health care facilities”.
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The State party must not only adopt measures of protection but also positive measures in all areas so as to
achieve the effective and equal empowerment of women”.*® For its part, the Committee on Economic, Social
and Cultural Rights has indicated that “non-discrimination is an immediate and cross-cutting obligation
in the Covenant. Article 2, paragraph 2, requires States parties to guarantee non-discrimination in the
exercise of each of the economic, social and cultural rights enshrined in the Covenant and can only be
applied in conjunction with these rights”.#

In order to fulfil this obligation, States parties should take account of the factors that impede the equal
enjoyment by women and men of each right specified in the treaty. In relation to access rights, the Human
Rights Committee argues that the Parties shall: (i) take into account the factors which may impede women
from exercising the rights protected under article 19 (access to information) on an equal basis; (ii) ensure
that the law guarantees to women the rights contained in article 25 (right to participation) on equal terms
with men and take effective and positive measures to promote and ensure women’s participation in the
conduct of public affairs; and (iii) ascertain whether access to justice and the right to a fair trial, provided for
in article 14, are enjoyed by women on equal terms to men, particularly whether there are legal provisions
preventing women from direct and autonomous access to the courts, whether women may give evidence
as witnesses on the same terms as men and whether measures are taken to ensure women equal access
to legal aid. In addition, States parties must ensure that everyone also has access to effective remedies to
ensure the exercise of those rights. Such remedies should be appropriately adapted so as to take account
of the particular vulnerability of certain categories of persons.

Meanwhile, the Inter-American system also recognizes the obligation to promote equality and non-
discrimination. The American Convention on Human Rights states that the rights and freedoms shall be
respected and guaranteed to all persons subject to the jurisdiction of a State without any discrimination for
reasons of race, colour, sex, language, religion, political or other opinion, national or social origin, economic
status, birth, or any other social condition (article 1). Similar provisions are found in the Protocol of San
Salvador, the Inter-American Democratic Charter and the Inter-American Convention against All Forms of
Discrimination and Intolerance.

J) References to specific groups

Human rights instruments seek to protect, in particular, those persons that are more prone to human rights
violations. For this reason, human rights standards and provisions establish specific obligations and
safeguards to protect more vulnerable individuals and groups. In addition, some human rights treaties
focus specifically on certain groups such as the International Convention on the Elimination of All Forms
of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women,
the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families, the Convention on the Rights of the Child and the Convention on the Rights of Persons with
Disabilities. All of these instruments pay special attention to certain individuals and/or groups, however,
in the standards analysed, there is no single term used to refer to them. Table 1.4 includes a list of terms
used in selected documents of relevance to access to information, participation and justice.

“ Human Rights Committee, “General Comment No. 28. Article 3 (The equality of rights between men and women)”, (HRI/GEN/1/Rev.9),
vol. |, para. 3, 2000.

47 Committee on Economic, Social and Cultural Rights, “General Comment No. 20. Non-discrimination in economic, social and cultural
rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights)” (E/C.12/GC/20), para. 7, 2009.
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Table 1.4
Terms used in reference to specific groups in selected documents

2011- 2006- 2001- 1996- 1991- Treaty/general comment/
2016 2010 2005 2000 1995 concluding observation/report

X CCPR/C/URY/CO/57

Term

Most vulnerable groups in the population and groups at
risk of social exclusion

E/C.12/2005/4
E/C.12/GUY/CO/2-4
E/C.12/PRY/CO/4

E/C12/GTM/CO/3
A/68/262

AMHRC/25/55
A/70/217

E/C12/JAM/CO/3-4
A/HRC/25/53

A/HRC/28/61
AHRC/7/21

A/HRC/30/40
E/C12/2002/11

E/C12/1999/5
Socially disadvantaged groups X E/C12/2002/11
A/HRC/25/53

A/68/262
E/C12/2002/11
CCPR/C/79/Add.42
AHRC/22/43

A/MHRC/28/61
AHRC/14

E/C.12/2000/4

Disadvantaged or marginalized groups X X

Groups at risk X

Groups in vulnerable situations X

Groups particularly at risk X

Socially vulnerable groups X X

Vulnerable/most vulnerable groups X X X

Vulnerable, disadvantaged or marginalized groups X X

Individuals and groups who have traditionally faced

difficulties in exercising their right X E/C12/2002/11

A/HRC/14
E/C.12/2000/4

Most vulnerable sections X

Source: Economic Commission for Latin America and the Caribbean (ECLAC).

K) Human rights defenders

Although there is not a specific definition of who is or can be a defender of human rights, the Declaration on
human rights defenders refers to those “individuals, groups and associations [that contribute] to the effective
elimination of all violations of human rights and fundamental freedoms of peoples and individuals” (fourth
paragraph of the preamble). In this sense, a human rights defender is considered to be any person who,
individually or with others, acts in favour of one or more human rights of an individual or group.*®

The defence of human rights can be undertaken through professional activities (paid or unpaid)
and in a non-professional context. Most defenders act locally or nationally, defending the rights of their
communities and countries. As has been recognized by the Special Rapporteur on the situation of human

4 Office of the United Nations High Commissioner for Human Rights, “Human Rights Defenders: Protecting the Right to Defend Human
Rights”, Fact Sheet, No. 29 [online] http://www.ohchr.org/Documents/Publications/FactSheet29en.pdf.
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rights defenders, certain groups of defenders face a greater risk. Among them are women, defenders of
rights relating to land, the environment and corporate responsibility, and lawyers working to promote and
protect human rights.*®

As highlighted by the Special Rapporteur, defenders working on land rights and natural resources are
the second most vulnerable group when it comes to the danger of being killed because of their activities.®
Furthermore, in a recent report, the Special Rapporteur described the extraordinary risks faced by those
defending the rights of local communities, such as threats, harassment and physical attacks, when they oppose
the implementation of projects that have a direct impact on natural resources, the land and the environment.>!

In cases of violations, international standards outline specific duties for States and the responsibilities of
everyone with regard to defending human rights. The Declaration establishes the need to support and protect
human rights defenders in their work. It does not create new rights but instead brings together existing rights
in a way that makes it easier to apply them to the practical role and situation of human rights defenders.
States must, for example, protect, promote and implement all human rights; ensure that all persons under their
jurisdiction are able to enjoy all social, economic, political and other rights and freedoms in practice; adopt
such legislative, administrative and other steps as may be necessary to ensure effective implementation of
rights and freedoms; provide an effective remedy for persons who claim to have been victims of a human
rights violation; conduct prompt and impartial investigations of alleged violations of human rights; and take
all necessary measures to ensure the protection of everyone against any violence, threats, retaliation, de
facto or de jure adverse discrimination, pressure or any other arbitrary action as a consequence of his or
her legitimate exercise of the rights referred to in the Declaration.

4 United Nations, “Report of the Special Rapporteur on the situation of human rights defenders, Mr. Michel Forst” (A/70/217), 30 July 2015.

°v United Nations, “Report submitted by the Special Representative of the Secretary-General on human rights defenders, Hina Jilani,
(A/HRC/4/37), 24 January 2007.

° United Nations, “Report of the Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya” (A/68/262),
5 August 2013.
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Annex .1

Links to relevant documents

Below is a list of documents of the human rights system at the universal and Inter-American levels which are
relevant to access to information, public participation and access to justice. The electronic version of this
publication contains the links to such documents.

Universal system

Universal Declaration of Human Rights

International Covenant on Civil and Political Rights

General Comment No. 18 on non-discrimination

General Comment No. 25 on the right to participate in public affairs, voting rights and the right of
equal access to public service (Art. 25)

General Comment No. 28 on the equality of rights between men and women) (Art. 3)

General Comment No. 31 on the nature of the general legal obligation imposed on States Parties to
the Covenant

General Comment No. 32 on the right to equality before courts and tribunals and to fair trial (Art. 14)

General Comment No. 34 on freedoms of opinion and expression (Art. 19)

International Covenant on Economic, Social and Cultural Rights

General Comment No. 10 on the role of national human rights institutions in the protection of economic,
social and cultural rights

General Comment No. 12 on the right to adequate food (Art.11)
General Comment No. 14 on the right to the highest attainable standard of health (Art. 12)
General Comment No. 15 on the right to water (Art. 11 and 12)

General Comment No. 16 on the equal right of men and women to the enjoyment of all economic,
social and cultural rights (Art. 3)

General Comment No. 20 on non-discrimination in economic, social and cultural rights (Art. 2,
paragraph 2)

General Comment No. 21 on the right of everyone to take part in cultural life (art. 15, para. 1 (a), of
the International Covenant on Economic, Social and Cultural Rights)

International Convention on the Elimination of All Forms of Racial Discrimination

General Comment No. 23 on the rights of indigenous peoples


http://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://tbinternet.ohchr.org/Treaties/CCPR/Shared Documents/1_Global/INT_CCPR_GEC_6622_E.doc
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsjYoiCfMKoIRv2FVaVzRkMjTnjRO%2bfud3cPVrcM9YR0iue72QY8oFMq1RR28eUM15L6J1AOT2xcs2D4FgEfOt2liQW2PD1ZsA%2b80ZwK8QWtFzkUhNMfDhFSjgtoCvezhWA%3d%3d
http://tbinternet.ohchr.org/Treaties/CCPR/Shared Documents/1_Global/CCPR_C_21_Rev-1_Add-10_6619_E.pdf
http://undocs.org/CCPR/C/21/Rev.1/Add.13
http://undocs.org/CCPR/C/GC/32
http://undocs.org/CCPR/C/GC/34
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://undocs.org/E/C.12/1998/25
http://undocs.org/E/C.12/1999/5
http://undocs.org/E/C.12/2000/4
http://undocs.org/E/C.12/2002/11
http://undocs.org/E/C.12/2005/4
http://undocs.org/E/C.12/GC/20
http://undocs.org/E/C.12/GC/21
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
http://tbinternet.ohchr.org/Treaties/CERD/Shared Documents/1_Global/INT_CERD_GEC_7495_E.doc
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e General Comment No. 31 on the prevention of racial discrimination in the administration and functioning
of the criminal justice system

¢ General Comment No. 34 on racial discrimination against people of African descent Convention on
the Elimination of All Forms of Discrimination against Women

e General Comment No. 23 on political and public life
e General Comment No. 24 on women and health
e General Comment No. 27 on older women and protection of their human rights
e General Comment No. 33 on women'’s access to justice
e General Comment No. 34 on the rights of rural women
Convention on the Rights of the Child
e General Comment No. 9 on the rights of children with disabilities
e General Comment No. 11 on indigenous children and their rights under the Convention
e General Comment No. 12 on the right of the child to be heard

e General Comment No. 14 on the right of the child to have his or her best interests taken as a primary
consideration (Art. 3, paragraph 1)

e General Comment No. 15 on the right of the child to the enjoyment of the highest attainable standard
of health (Art. 24)

e General Comment No. 16 on State obligations regarding the impact of the business sector on children’s
rights

International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families
Convention on the Rights of Persons with Disabilities

e General Comment No. 1 on Art. 12 (equal recognition before the law)

e General Comment No. 2 on Art. 9 (accessibility)
Convention No. 169 of the International Labour Organization on Indigenous and Tribal Peoples

Vienna Declaration and Programme of Action, adopted by the World Conference on Human Rights on 25
June 1993

Declaration on the Right to Development, adopted by General Assembly resolution 41/128 of 4 December 1986

United Nations Declaration on the Rights of Indigenous Peoples, adopted by the General Assembly resolution
61/295

Basic Principles on the Independence of the Judiciary
Guidelines on the Role of Prosecutors

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations
of International Human Rights Law and Serious Violations of International Humanitarian Law adopted and
proclaimed by General Assembly resolution 60/147 of 16 December 2005

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power adopted by General
Assembly resolution 40/34 of 29 November 1985

Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms, adopted by General Assembly
resolution 53/144

Guidelines against Intimidation or Reprisals (“San José Guidelines”), 2015, HRI/MC/2015/6

Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, Frank La Rue, A/68/362, 4 September 2013


http://tbinternet.ohchr.org/Treaties/CERD/Shared Documents/1_Global/INT_CERD_GEC_7503_E.doc
http://undocs.org/CERD/C/GC/34
http://tbinternet.ohchr.org/Treaties/CEDAW/Shared Documents/1_Global/INT_CEDAW_GEC_4736_E.pdf
http://tbinternet.ohchr.org/Treaties/CEDAW/Shared Documents/1_Global/INT_CEDAW_GEC_4738_E.pdf
http://daccess-ods.un.org/access.nsf/Get?Open&DS=CEDAW/C/GC/27&Lang=E
http://undocs.org/CEDAW/C/GC/33
http://undocs.org/CEDAW/C/GC/34
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CRC.aspx
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsqIkirKQZLK2M58RF%2f5F0vG3bLkQLMpyF1AMykd5y6SQvbwnx0uGaSbY%2bdjh%2bgRQAmIN%2fEJqs2pB2Ik%2fFXut5CndmL76P5N3axYEehReoHVq
http://undocs.org/CRC/C/GC/11
http://undocs.org/CRC/C/GC/12
http://undocs.org/CRC/C/GC/14
http://undocs.org/CRC/C/GC/15
http://undocs.org/CRC/C/GC/16
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CMW.aspx
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/1&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/2&Lang=en
http://www.ohchr.org/EN/ProfessionalInterest/Pages/Indigenous.aspx
http://www.ohchr.org/Documents/Events/OHCHR20/VDPA_booklet_English.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RightToDevelopment.aspx
http://undocs.org/A/RES/61/295
http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfProsecutors.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/VictimsOfCrimeAndAbuseOfPower.aspx
http://undocs.org/A/RES/53/144
http://undocs.org/HRI/MC/2015/6
http://undocs.org/A/68/362
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Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, Frank La Rue, A/HRC/14/23, 20 April 2010

Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox, A/HRC/25/53, 30 December 2013

Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox, A/HRC/28/61, 3 February 2015

Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox, A/HRC/31/53, 28 December 2015

Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment, John H. Knox, A/HRC/31/52, 1 February 2016

Report of the Special Rapporteur on the implications for human rights of the environmentally sound management
and disposal of hazardous substances and wastes, Baskut Tuncak, on the right of access to information,
A/HRC/30/40, 8 July 2015

Report of the Special Rapporteur on the adverse effects of the illicit movement and dumping of toxic and
dangerous products and wastes on the enjoyment of human rights, Okechukwu Ibeanu, on the right to
information and participation, A/HRC/7/21, 18 February 2008

Report of the Special Rapporteur on the human right to safe drinking water and sanitation, Catarina de
Albuquerque, on the right to participation, A/69/213, 31 July 2014

Report of the Special Rapporteur on extreme poverty and human rights, Magdalena Sepulveda, on the right
to participation of people living in poverty, A/HRC/23/36, 11 March 2013

Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina
Kiai, on the rights to freedom of peaceful assembly and of association natural resource exploitation, A/
HRC/29/25, 28 April 2015

Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya, on extractive industries
and indigenous peoples, A/HRC/24/41, 1 July 2013

Report of the Special Rapporteur on the independence of judges and lawyers, Leandro Despouy, on access
to justice, A/HRC/8/4, 13 May 2008

Report of the Special Rapporteur on the independence of judges and lawyers, Gabriela Knaul, on free legal
assistance, A/HRC/23/43, 15 March 2013

Report of the Special Rapporteur on the situation of human rights defenders, Michel Forst, on the situation
of environmental human rights defenders, A/71/281, 3 August 2016

Report of the Special Rapporteur on the situation of human rights defender, Michel Forst, A/70/217, 30 July 2015

Report of the Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya, on elements
of a safe and enabling environment for human rights defenders, A/HRC/25/55, 23 December 2013

Report of the Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya, on the
relationship between large-scale development projects and the activities of human rights defenders, A/68/262,
5 August 2013

Report of the Special Rapporteur on the situation of human rights defenders, Margaret Sekaggya, on the
specific risks and challenges faced by selected groups of defenders, including journalists and media workers,
defenders working on land and environmental issues and youth and student defenders, A/HRC/19/55, 21
December 2011

Report of the Special Rapporteur on the rights of persons with disabilities, Catalina Devandas, on the right
of persons with disabilities to participate in decision-making, A/HRC/31/62, 12 January 2016


http://undocs.org/A/HRC/14/23
http://undocs.org/A/HRC/25/53
http://undocs.org/A/HRC/28/61
http://undocs.org/A/HRC/31/53
http://undocs.org/A/HRC/31/52
http://undocs.org/A/HRC/30/40
http://undocs.org/A/HRC/7/21
http://undocs.org/A/69/213
http://undocs.org/A/HRC/23/36
http://undocs.org/A/HRC/29/25
http://undocs.org/A/HRC/24/41
http://undocs.org/A/HRC/8/4
http://undocs.org/A/HRC/23/43
http://undocs.org/A/71/281
http://undocs.org/A/HRC/31/62
http://undocs.org/A/HRC/19/55
http://undocs.org/A/68/262
http://undocs.org/A/HRC/25/55
http://undocs.org/A/70/217
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Inter-American system S

American Declaration of the Rights and Duties of Man

American Convention on Human Rights

Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural
Rights, “Protocol of San Salvador”

Inter-American Convention Against All Forms of Discrimination and Intolerance
Inter-American Democratic Charter

Social Charter of the Americas

Declaration of Principles on Freedom of Expression

Model Inter-American Law on Access to Information

Inter-American Strategy for the Promotion of Public Participation in Decision Making for Sustainable Development


https://www.cidh.oas.org/Basicos/English/Basic2.American Declaration.htm
http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm
http://www.oas.org/juridico/english/treaties/a-52.html
http://www.oas.org/en/sla/dil/inter_american_treaties_A-69_discrimination_intolerance.asp
http://www.oas.org/charter/docs/resolution1_en_p4.htm
http://www.oas.org/docs/publications/social_charter_of_the_americas.doc
http://www.oas.org/en/iachr/expression/showarticle.asp?artID=26
http://www.oas.org/en/sla/dil/docs/access_to_information_Text_edited_DDI.pdf
https://www.oas.org/dsd/PDF_files/ispenglish.pdf
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A) Implementation of Access Rights

Universal System

International Covenant on Civil and Political Rights (1966)
Article 2

1.

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals
within its territory and subject to its jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

Where not already provided for by existing legislative or other measures, each State Party to the
present Covenant undertakes to take the necessary steps, in accordance with its constitutional
processes and with the provisions of the present Covenant, to adopt such laws or other measures
as may be necessary to give effect to the rights recognized in the present Covenant.

Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy, notwithstanding that the violation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

The States Parties to the present Covenant undertake to ensure the equal right of men and women to the
enjoyment of all civil and political rights set forth in the present Covenant.

Nothing in the present Covenant may be interpreted as implying for any State, group or person any
right to engage in any activity or perform any act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation to a greater extent than is provided for in the present
Covenant.

There shall be no restriction upon or derogation from any of the fundamental human rights recognized
or existing in any State Party to the present Covenant pursuant to law, conventions, regulations or
custom on the pretext that the present Covenant does not recognize such rights or that it recognizes
them to a lesser extent.
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3. Article 2 defines the scope of the legal obligations undertaken by States Parties to the Covenant. A
general obligation is imposed on States Parties to respect the Covenant rights and to ensure them to
all individuals in their territory and subject to their jurisdiction (see paragraph 10 below). Pursuant to
the principle articulated in article 26 of the Vienna Convention on the Law of Treaties, States Parties
are required to give effect to the obligations under the Covenant in good faith.

4. The obligations of the Covenant in general and article 2 in particular are binding on every State
Party as a whole. All branches of government (executive, legislative and judicial), and other public or
governmental authorities, at whatever level - national, regional or local - are in a position to engage
the responsibility of the State Party. The executive branch that usually represents the State Party
internationally, including before the Committee, may not point to the fact that an action incompatible
with the provisions of the Covenant was carried out by another branch of government as a means of
seeking to relieve the State Party from responsibility for the action and consequent incompatibility.
This understanding flows directly from the principle contained in article 27 of the Vienna Convention
on the Law of Treaties, according to which a State Party ‘may not invoke the provisions of its internal
law as justification for its failure to perform a treaty’. Although article 2, paragraph 2, allows States
Parties to give effect to Covenant rights in accordance with domestic constitutional processes, the
same principle operates so as to prevent States parties from invoking provisions of the constitutional
law or other aspects of domestic law to justify a failure to perform or give effect to obligations under
the treaty. In this respect, the Committee reminds States Parties with a federal structure of the terms
of article 50, according to which the Covenant’s provisions ‘shall extend to all parts of federal states
without any limitations or exceptions’.

5. Thearticle 2, paragraph 1, obligation to respect and ensure the rights recognized by in the Covenant
has immediate effect for all States parties. Article 2, paragraph 2, provides the overarching framework
within which the rights specified in the Covenant are to be promoted and protected. The Committee
has as a consequence previously indicated in its General Comment 24 that reservations to article 2,
would be incompatible with the Covenant when considered in the light of its objects and purposes.

6. The legal obligation under article 2, paragraph 1, is both negative and positive in nature. States
Parties must refrain from violation of the rights recognized by the Covenant, and any restrictions
on any of those rights must be permissible under the relevant provisions of the Covenant. Where
such restrictions are made, States must demonstrate their necessity and only take such measures
as are proportionate to the pursuance of legitimate aims in order to ensure continuous and effective
protection of Covenant rights. In no case may the restrictions be applied or invoked in a manner that
would impair the essence of a Covenant right.

7. Article 2 requires that States Parties adopt legislative, judicial, administrative, educative and other
appropriate measures in order to fulfil their legal obligations. The Committee believes that it is
important to raise levels of awareness about the Covenant not only among public officials and State
agents but also among the population at large.

8. The article 2, paragraph 1, obligations are binding on States [Parties] and do not, as such,
have direct horizontal effect as a matter of international law. The Covenant cannot be viewed
as a substitute for domestic criminal or civil law. However the positive obligations on States
Parties to ensure Covenant rights will only be fully discharged if individuals are protected by
the State, not just against violations of Covenant rights by its agents, but also against acts
committed by private persons or entities that would impair the enjoyment of Covenant rights in
so far as they are amenable to application between private persons or entities. There may be
circumstances in which a failure to ensure Covenant rights as required by article 2 would give
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rise to violations by States Parties of those rights, as a result of States Parties’ permitting or
failing to take appropriate measures or to exercise due diligence to prevent, punish, investigate
or redress the harm caused by such acts by private persons or entities. States are reminded of
the interrelationship between the positive obligations imposed under article 2 and the need to
provide effective remedies in the event of breach under article 2, paragraph 3. The Covenant
itself envisages in some articles certain areas where there are positive obligations on States
Parties to address the activities of private persons or entities. For example, the privacy-related
guarantees of article 17 must be protected by law. It is also implicit in article 7 that States Parties
have to take positive measures to ensure that private persons or entities do not inflict torture
or cruel, inhuman or degrading treatment or punishment on others within their power. In fields
affecting basic aspects of ordinary life such as work or housing, individuals are to be protected
from discrimination within the meaning of article 26.

The beneficiaries of the rights recognized by the Covenant are individuals. Although, with the
exception of article 1, the Covenant does not mention he rights of legal persons or similar entities
or collectivities, many of the rights recognized by the Covenant, such as the freedom to manifest
one’s religion or belief (article 18), the freedom of association (article 22) or the rights of members
of minorities (article 27), may be enjoyed in community with others. The fact that the competence
of the Committee to receive and consider communications is restricted to those submitted by or
on behalf of individuals (article 1 of the Optional Protocol) does not prevent such individuals from
claiming that actions or omissions that concern legal persons and similar entities amount to a
violation of their own rights.

States Parties are required by article 2, paragraph 1, to respect and to ensure the Covenant rights
to all persons who may be within their territory and to all persons subject to their jurisdiction.
This means that a State party must respect and ensure the rights laid down in the Covenant to
anyone within the power or effective control of that State Party, even if not situated within the
territory of the State Party. As indicated in General Comment 15 adopted at the twenty-seventh
session (1986), the enjoyment of Covenant rights is not limited to citizens of States Parties but
must also be available to all individuals, regardless of nationality or statelessness, such as
asylum seekers, refugees, migrant workers and other persons, who may find themselves in the
territory or subject to the jurisdiction of the State Party. This principle also applies to those within
the power or effective control of the forces of a State Party acting outside its territory, regardless
of the circumstances in which such power or effective control was obtained, such as forces
constituting a national contingent of a State Party assigned to an international peace-keeping
or peace-enforcement operation.

Article 2, paragraph 2, requires that States Parties take the necessary steps to give effect to the
Covenant rights in the domestic order. It follows that, unless Covenant rights are already protected
by their domestic laws or practices, States Parties are required on ratification to make such changes
to domestic laws and practices as are necessary to ensure their conformity with the Covenant.
Where there are inconsistencies between domestic law and the Covenant, article 2 requires that
the domestic law or practice be changed to meet the standards imposed by the Covenant’s
substantive guarantees. Article 2 allows a State Party to pursue this in accordance with its own
domestic constitutional structure and accordingly does not require that the Covenant be directly
applicable in the courts, by incorporation of the Covenant into national law. The Committee takes
the view, however, that Covenant guarantees may receive enhanced protection in those States
where the Covenant is automatically or through specific incorporation part of the domestic legal
order. The Committee invites those States Parties in which the Covenant does not form part of the
domestic legal order to consider incorporation of the Covenant to render it part of domestic law
to facilitate full realization of Covenant rights as required by article 2.
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The requirement under article 2, paragraph 2, to take steps to give effect to the Covenant rights is
unqualified and of immediate effect. A failure to comply with this obligation cannot be justified by
reference to political, social, cultural or economic considerations within the State.

Article 2, paragraph 3, requires that in addition to effective protection of Covenant rights States
Parties must ensure that individuals also have accessible and effective remedies to vindicate
those rights. Such remedies should be appropriately adapted so as to take account of the special
vulnerability of certain categories of person, including in particular children. The Committee attaches
importance to States Parties’ establishing appropriate judicial and administrative mechanisms for
addressing claims of rights violations under domestic law. The Committee notes that the enjoyment
of the rights recognized under the Covenant can be effectively assured by the judiciary in many
different ways, including direct applicability of the Covenant, application of comparable constitutional
or other provisions of law, or the interpretive effect of the Covenant in the application of national
law. Administrative mechanisms are particularly required to give effect to the general obligation
to investigate allegations of violations promptly, thoroughly and effectively through independent
and impartial bodies. National human rights institutions, endowed with appropriate powers, can
contribute to this end. A failure by a State Party to investigate allegations of violations could in
and of itself give rise to a separate breach of the Covenant. Cessation of an ongoing violation is
an essential element of the right to an effective remedy.

Article 2, paragraph 3, requires that States Parties make reparation to individuals whose Covenant
rights have been violated. Without reparation to individuals whose Covenant rights have been
violated, the obligation to provide an effective remedy, which is central to the efficacy of article
2, paragraph 3, is not discharged. In addition to the explicit reparation required by articles 9,
paragraph 5, and 14, paragraph 6, the Committee considers that the Covenant generally entails
appropriate compensation. The Committee notes that, where appropriate, reparation can involve
restitution, rehabilitation and measures of satisfaction, such as public apologies, public memorials,
guarantees of non-repetition and changes in relevant laws and practices, as well as bringing to
justice the perpetrators of human rights violations.

In general, the purposes of the Covenant would be defeated without an obligation integral to
article 2 to take measures to prevent a recurrence of a violation of the Covenant. Accordingly, it
has been a frequent practice of the Committee in cases under the Optional Protocol to include in
its Views the need for measures, beyond a victim-specific remedy, to be taken to avoid recurrence
of the type of violation in question. Such measures may require changes in the State Party’s laws
or practices.

The Committee further takes the view that the right to an effective remedy may in certain circumstances
require States Parties to provide for and implement provisional or interim measures to avoid continuing
violations and to endeavour to repair at the earliest possible opportunity any harm that may have
been caused by such violations.
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Inter-American system S

American Convention on Human Rights (1969)

Part | - State Obligations and Rights Protected

Chapter | - General Obligations
Article 1. Obligation to Respect Rights

1. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein
and to ensure to all persons subiject to their jurisdiction the free and full exercise of those rights and
freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or
other opinion, national or social origin, economic status, birth, or any other social condition.

2. For the purposes of this Convention, “person” means every human being.
Article 2. Domestic Legal Effects

Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by
legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional
processes and the provisions of this Convention, such legislative or other measures as may be necessary
to give effect to those rights or freedoms.

B) Right of Access to Information

Universal system

Universal Declaration of Human Rights (1948)
Article 19

Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions
without interference and to seek, receive and impart information and ideas through any media and
regardless of frontiers.

International Covenant on Civil and Political Rights (1966)
Aritcle 19

1. Everyone shall have the right to hold opinions without interference.

2.  Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing
or in print, in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as
are provided by law and are necessary:

a) For respect of the rights or reputations of others;

b)  For the protection of national security or of public order (ordre public), or of public health or morals.
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1. This general comment replaces general comment No. 10 (nineteenth session).

2. Freedom of opinion and freedom of expression are indispensable conditions for the full development
of the person. They are essential for any society.” They constitute the foundation stone for every free
and democratic society. The two freedoms are closely related, with freedom of expression providing
the vehicle for the exchange and development of opinions.

3. Freedom of expression is a necessary condition for the realization of the principles of transparency
and accountability that are, in turn, essential for the promotion and protection of human rights.

4. Among the other articles that contain guarantees for freedom of opinion and/or expression, are
articles 18, 17, 25 and 27. The freedoms of opinion and expression form a basis for the full enjoyment
of a wide range of other human rights. For instance, freedom of expression is integral to the enjoyment
of the rights to freedom of assembly and association, and the exercise of the right to vote.

5. Taking account of the specific terms of article 19, paragraph 1, as well as the relationship of opinion
and thought (article 18), a reservation to paragraph 1 would be incompatible with the object and
purpose of the Covenant.? Committee’s opinion cannot be made subject to lawful derogation under
article 4”.3 Freedom of opinion is one such element, since it can never become necessary to derogate
from it during a state of emergency.*

6. Taking account of the relationship of freedom of expression to the other rights in the Covenant,
while reservations to particular elements of article 19, paragraph 2, may be acceptable, a general
reservation to the rights set out in paragraph 2 would be incompatible with the object and purpose
of the Covenant.®

7. The obligation to respect freedoms of opinion and expression is binding on every State party as a
whole. All branches of the State (executive, legislative and judicial) and other public or governmental
authorities, at whatever level — national, regional or local — are in a position to engage the responsibility
of the State party.® Such responsibility may also be incurred by a State party under some circumstances
in respect of acts of semi-State entities.” The obligation also requires States parties to ensure that
persons are protected from any acts by private persons or entities that would impair the enjoyment
of the freedoms of opinion and expression to the extent that these Covenant rights are amenable to
application between private persons or entities.?

8. States parties are required to ensure that the rights contained in article 19 of the Covenant are given
effect to in the domestic law of the State, in a manner consistent with the guidance provided by the
Committee in its general comment No. 31 on the nature of the general legal obligation imposed on
States parties to the Covenant. It is recalled that States parties should provide the Committee, in
accordance with reports submitted pursuant to article 40, with the relevant domestic legal rules,

' See communication No. 1173/2003, Benhadj v. Algeria, Views adopted on 20 July 2007; No. 628/1995, Park v. Republic of Korea,
Views adopted on 5 July 1996.

2 See the Committee’s general comment No. 24 (1994) on issues relating to reservations made upon ratification or accession to the
Covenant or the Optional Protocols thereto, or in relation to the declarations under article 41 of the Covenant, Official Records of the
General Assembly, Fiftieth Session, Supplement No. 40, vol. | (A/50/40 (Vol. I)), annex V.

3 See the Committee’s general comment No. 29 (2001) on derogation during a state of emergency, para. 13, Official Records of the
General Assembly, Fifty-sixth Session, Supplement No. 40, vol. | (A/56/40 (Vol. 1)), annex VI.

4 General comment No. 29, para. 11.

5 General comment No. 24.

6 See the Committee’s general comment No. 31 (2004) on the nature of the general legal obligation imposed on States parties to the
Covenant, para. 4, Official Records of the General Assembly, Fiftyninth Session, Supplement No. 40, vol. | (A/59/40 (Vol. 1)), annex IlI.

7 See communication No. 61/1979, Hertzberg et al. v. Finland, Views adopted on 2 April 1982.

8 General comment No. 31, para. 8; See communication No. 633/1995, Gauthier v. Canada, Views adopted on 7 April 1999.
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administrative practices and judicial decisions, as well as relevant policy level and other sectorial
practices relating to the rights protected by article 19, taking into account the issues discussed in
the present general comment. They should also include information on remedies available if those
rights are violated.

Paragraph 1 of article 19 requires protection of the right to hold opinions without interference. This is
a right to which the Covenant permits no exception or restriction. Freedom of opinion extends to the
right to change an opinion whenever and for whatever reason a person so freely chooses. No person
may be subject to the impairment of any rights under the Covenant on the basis of his or her actual,
perceived or supposed opinions. All forms of opinion are protected, including opinions of a political,
scientific, historic, moral or religious nature. It is incompatible with paragraph 1 to criminalize the
holding of an opinion.® The harassment, intimidation or stigmatization of a person, including arrest,
detention, trial or imprisonment for reasons of the opinions they may hold, constitutes a violation of
article 19, paragraph 1.1

Any form of effort to coerce the holding or not holding of any opinion is prohibited.’" Freedom to
express one’s opinion necessarily includes freedom not to express one’s opinion.

Paragraph 2 requires States parties to guarantee the right to freedom of expression, including the
right to seek, receive and impart information and ideas of all kinds regardless of frontiers. This right
includes the expression and receipt of communications of every form of idea and opinion capable
of transmission to others, subject to the provisions in article 19, paragraph 3, and article 20.%2 It
includes political discourse'®, commentary on one’s own' and on public affairs', canvassing'®,
discussion of human rights', journalism™, cultural and artistic expression'®, teaching?, and religious
discourse.?' 1 It may also include commercial advertising. The scope of paragraph 2 embraces even
expression that may be regarded as deeply offensive??, although such expression may be restricted
in accordance with the provisions of article 19, paragraph 3 and article 20.

Paragraph 2 protects all forms of expression and the means of their dissemination. Such forms
include spoken, written and sign language and such non-verbal expression as images and objects
of art.2 Means of expression include books, newspapers?, pamphlets®, posters, banners?, dress
and legal submissions?”, They include all forms of audio-visual as well as electronic and internet-
based modes of expression.
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13. Afree, uncensored and unhindered press or other media is essential in any society to ensure freedom of
opinion and expression and the enjoyment of other Covenant rights. It constitutes one of the cornerstones
of a democratic society. 2 The Covenant embraces a right whereby the media may receive information on
the basis of which it can carry out its function.?® The free communication of information and ideas about
public and political issues between citizens, candidates and elected representatives is essential. This
implies a free press and other media able to comment on public issues without censorship or restraint
and to inform public opinion.*® The public also has a corresponding right to receive media output.®’

14. As ameans to protect the rights of media users, including members of ethnic and linguistic minorities,
to receive a wide range of information and ideas, States parties should take particular care to
encourage an independent and diverse media.

15. States parties should take account of the extent to which developments in information and communication
technologies, such as internet and mobile based electronic information dissemination systems, have
substantially changed communication practices around the world. There is now a global network
for exchanging ideas and opinions that does not necessarily rely on the traditional mass media
intermediaries. States parties should take all necessary steps to foster the independence of these
new media and to ensure access of individuals thereto.

16. States parties should ensure that public broadcasting services operate in an independent manner.2?
In this regard, States parties should guarantee their independence and editorial freedom. They
should provide funding in a manner that does not undermine their independence.

18. Article 19, paragraph 2 embraces a right of access to information held by public bodies. Such
information includes records held by a public body, regardless of the form in which the information
is stored, its source and the date of production. Public bodies are as indicated in paragraph 7 of
this general comment. The designation of such bodies may also include other entities when such
entities are carrying out public functions. As has already been noted, taken together with article 25
of the Covenant, the right of access to information includes a right whereby the media has access
to information on public affairs®® and the right of the general public to receive media output.
Elements of the right of access to information are also addressed elsewhere in the Covenant. As
the Committee observed in its general comment No. 16, regarding article 17 of the Covenant, every
individual should have the right to ascertain in an intelligible form, whether, and if so, what personal
data is stored in automatic data files, and for what purposes. Every individual should also be able
to ascertain which public authorities or private individuals or bodies control or may control his or her
files. If such files contain incorrect personal data or have been collected or processed contrary to
the provisions of the law, every individual should have the right to have his or her records rectified.
Pursuant to article 10 of the Covenant, a prisoner does not lose the entitlement to access to his
medical records.® The Committee, in general comment No. 32 on article 14, set out the various
entitlements to information that are held by those accused of a criminal offence®. Pursuant to the
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provisions of article 2, persons should be in receipt of information regarding their Covenant rights in
general.® Under article 27, a State party’s decision-making that may substantively compromise the
way of life and culture of a minority group should be undertaken in a process of information-sharing
and consultation with affected communities.3®

To give effect to the right of access to information, States parties should proactively put in the
public domain Government information of public interest. States parties should make every effort to
ensure easy, prompt, effective and practical access to such information. States parties should also
enact the necessary procedures, whereby one may gain access to information, such as by means
of freedom of information legislation.®® The procedures should provide for the timely processing of
requests for information according to clear rules that are compatible with the Covenant. Fees for
requests for information should not be such as to constitute an unreasonable impediment to access
to information. Authorities should provide reasons for any refusal to provide access to information.
Arrangements should be put in place for appeals from refusals to provide access to information as
well as in cases of failure to respond to requests.

The Committee, in general comment No. 25 on participation in public affairs and the right to vote,
elaborated on the importance of freedom of expression for the conduct of public affairs and the
effective exercise of the right to vote. The free communication of information and ideas about public
and political issues between citizens, candidates and elected representatives is essential. This
implies a free press and other media able to comment on public issues and to inform public opinion
without censorship or restraint.“° The attention of States parties is drawn to the guidance that general
comment No. 25 provides with regard to the promotion and the protection of freedom of expression
in that context.

Paragraph 3 expressly states that the exercise of the right to freedom of expression carries with it
special duties and responsibilities. For this reason two limitative areas of restrictions on the right are
permitted, which may relate either to respect of the rights or reputations of others or to the protection
of national security or of public order (ordre public) or of public health or morals. However, when
a State party imposes restrictions on the exercise of freedom of expression, these may not put in
jeopardy the right itself. The Committee recalls that the relation between right and restriction and
between norm and exception must not be reversed.*' The Committee also recalls the provisions of
article 5 paragraph 1, of the Covenant according to which “nothing in the present Covenant may be
interpreted as implying for any State, group or person any right to engage in any activity or perform
any act aimed at the destruction of any of the rights and freedoms recognized herein or at their
limitation to a greater extent than is provided for in the present Covenant”.

Paragraph 3 lays down specific conditions and it is only subject to these conditions that restrictions
may be imposed: the restrictions must be “provided by law”; they may only be imposed for one of
the grounds set out in subparagraphs (a) and (b) of paragraph 3; and they must conform to the
strict tests of necessity and proportionality.*? Restrictions are not allowed on grounds not specified in
paragraph 3, even if such grounds would justify restrictions to other rights protected in the Covenant.
Restrictions must be applied only for those purposes for which they were prescribed and must be
directly related to the specific need on which they are predicated.*
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States parties should put in place effective measures to protect against attacks aimed at silencing
those exercising their right to freedom of expression. Paragraph 3 may never be invoked as a
justification for the muzzling of any advocacy of multi-party democracy, democratic tenets and human
rights.** Nor, under any circumstance, can an attack on a person, because of the exercise of his
or her freedom of opinion or expression, including such forms of attack as arbitrary arrest, torture,
threats to life and killing, be compatible with article 19.45 Journalists are frequently subjected to such
threats, intimidation and attacks because of their activities.*® So too are persons who engage in the
gathering and analysis of information on the human rights situation and who publish human rights-
related reports, including judges and lawyer.*” All such attacks should be vigorously investigated in
a timely fashion, and the perpetrators prosecuted*® and the victims, or, in the case of killings, their
representatives, be in receipt of appropriate forms of redress.*®

Restrictions must be provided by law. Law may include laws of parliamentary privilege®® and laws of
contempt of court.®' Since any restriction on freedom of expression constitutes a serious curtailment
of human rights, it is not compatible with the Covenant for a restriction to be enshrined in traditional,
religious or other such customary law.5?

For the purposes of paragraph 3, a norm, to be characterized as a “law”, must be formulated with
sufficient precision to enable an individual to regulate his or her conduct accordingly®?, and it must
be made accessible to the public. A law may not confer unfettered discretion for the restriction of
freedom of expression on those charged with its execution.®* Laws must provide sufficient guidance to
those charged with their execution to enable them to ascertain what sorts of expression are properly
restricted and what sorts are not.

Laws restricting the rights enumerated in article 19, paragraph 2, including the laws referred to in
paragraph 24, must not only comply with the strict requirements of article 19, paragraph 3 of the
Covenant but must also themselves be compatible with the provisions, aims and objectives of the
Covenant.%® Laws must not violate the non-discrimination provisions of the Covenant. Laws must not
provide for penalties that are incompatible with the Covenant, such as corporal punishment.%¢

It is for the State party to demonstrate the legal basis for any restrictions imposed on freedom of
expression.%” If, with regard to a particular State party, the Committee has to consider whether a
particular restriction is imposed by law, the State party should provide details of the law and of
actions that fall within the scope of the law.%8

The first of the legitimate grounds for restriction listed in paragraph 3 is that of respect for the rights
or reputations of others. The term “rights” includes human rights as recognized in the Covenant
and more generally in international human rights law. For example, it may be legitimate to restrict
freedom of expression in order to protect the right to vote under article 25, as well as rights
article under 17 (see para. 37).%° Such restrictions must be constructed with care: while it may be
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permissible to protect voters from forms of expression that constitute intimidation or coercion, such
restrictions must not impede political debate, including, for example, calls for the boycotting of a
non-compulsory vote.®® The term “others” relates to other persons individually or as members of
a community.®! Thus, it may, for instance, refer to individual members of a community defined by
its religious faith® or ethnicity.53

The second legitimate ground is that of protection of national security or of public order (ordre public),
or of public health or morals.

Extreme care must be taken by States parties to ensure that treason laws® and similar provisions
relating to national security, whether described as official secrets or sedition laws or otherwise, are
crafted and applied in a manner that conforms to the strict requirements of paragraph 3. It is not
compatible with paragraph 3, for instance, to invoke such laws to suppress or withhold from the
public information of legitimate public interest that does not harm national security or to prosecute
journalists, researchers, environmental activists, human rights defenders, or others, for having
disseminated such information.® Nor is it generally appropriate to include in the remit of such laws
such categories of information as those relating to the commercial sector, banking and scientific
progress.® The Committee has found in one case that a restriction on the issuing of a statement in
support of a labour dispute, including for the convening of a national strike, was not permissible on
the grounds of national security.®”

On the basis of maintenance of public order (ordre public) it may, for instance, be permissible in
certain circumstances to regulate speech-making in a particular public place.®® Contempt of court
proceedings relating to forms of expression may be tested against the public order (ordre public)
ground. In order to comply with paragraph 3, such proceedings and the penalty imposed must be
shown to be warranted in the exercise of a court’s power to maintain orderly proceedings.®®

The Committee observed in general comment No. 22, that “the concept of morals derives from
many social, philosophical and religious traditions; consequently, limitations... for the purpose of
protecting morals must be based on principles not deriving exclusively from a single tradition”. Any
such limitations must be understood in the light of universality of human rights and the principle of
non-discrimination.

Restrictions must be “necessary” for a legitimate purpose. Thus, for instance, a prohibition on
commercial advertising in one language, with a view to protecting the language of a particular
community, violates the test of necessity if the protection could be achieved in other ways that do
not restrict freedom of expression.” On the other hand, the Committee has considered that a State
party complied with the test of necessity when it transferred a teacher who had published materials
that expressed hostility toward a religious community to a non-teaching position in order to protect
the right and freedom of children of that faith in a school district.”

Restrictions must not be overbroad. The Committee observed in general comment No. 27 that “restrictive
measures must conform to the principle of proportionality; they must be appropriate to achieve their
protective function; they must be the least intrusive instrument amongst those which might achieve
their protective function; they must be proportionate to the interest to be protected...The principle
of proportionality has to be respected not only in the law that frames the restrictions but also by the
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35.

36.
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38.

administrative and judicial authorities in applying the law”.” The principle of proportionality must also
take account of the form of expression at issue as well as the means of its dissemination. For instance,
the value placed by the Covenant upon uninhibited expression is particularly high in the circumstances
of public debate in a democratic society concerning figures in the public and political domain?.

When a State party invokes a legitimate ground for restriction of freedom of expression, it must
demonstrate in specific and individualized fashion the precise nature of the threat, and the necessity
and proportionality of the specific action taken, in particular by establishing a direct and immediate
connection between the expression and the threat.”

The Committee reserves to itself an assessment of whether, in a given situation, there may have been
circumstances which made a restriction of freedom of expression if necessary.” In this regard, the
Committee recalls that the scope of this freedom is not to be assessed by reference to a “margin of
appreciation” ¢ and in order for the Committee to carry out this function, a State party, in any given
case, must demonstrate in specific fashion the precise nature of the threat to any of the enumerated
grounds listed in paragraph 3 that has caused it to restrict freedom of expression.””

Among restrictions on political discourse that have given the Committee cause for concern are the
prohibition of door-to-door canvassing,’® restrictions on the number and type of written materials that
may be distributed during election campaigns,” blocking access during election periods to sources,
including local and international media, of political commentary® and limiting access of opposition
parties and politicians to media outlets.®! Every restriction should be compatible with paragraph 3.
However, it may be legitimate for a State party to restrict political polling imminently preceding an
election in order to maintain the integrity of the electoral process.®?

As noted earlier in paragraphs 13 and 20, concerning the content of political discourse, the Committee
has observed that in circumstances of public debate concerning public figures in the political
domain and public institutions, the value placed by the Covenant upon uninhibited expression is
particularly high.® Thus, the mere fact that forms of expression are considered to be insulting to
a public figure is not sufficient to justify the imposition of penalties, albeit public figures may also
benefit from the provisions of the Covenant.®* Moreover, all public figures, including those exercising
the highest political authority such as heads of state and government, are legitimately subject to
criticism and political opposition.8 Accordingly, the Committee expresses concern regarding laws
on such matters as, lese majesty,®® desacato®, disrespect for authority,® disrespect for flags and
symbols, defamation of the head of state ® and the protection of the honour of public officials,*® and
laws should not provide for more severe penalties solely on the basis of the identity of the person
that may have been impugned. States parties should not prohibit criticism of institutions, such as
the army or the administration.®
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States parties should ensure that legislative and administrative frameworks for the regulation of the mass
media are consistent with the provisions of paragraph 3.2 Regulatory systems should take into account
the differences between the print and broadcast sectors and the internet, while also noting the manner
in which various media converge. It is incompatible with article 19 to refuse to permit the publication
of newspapers and other print media other than in the specific circumstances of the application of
paragraph 3. Such circumstances may never include a ban on a particular publication unless specific
content, that is not severable, can be legitimately prohibited under paragraph 3. States parties must
avoid imposing onerous licensing conditions and fees on the broadcast media, including on community
and commercial stations. % The criteria for the application of such conditions and licence fees should be
reasonable and objective,® clear,® transparent,® non-discriminatory and otherwise in compliance with
the Covenant.*” Licensing regimes for broadcasting via media with limited capacity, such as audiovisual
terrestrial and satellite services should provide for an equitable allocation of access and frequencies
between public, commercial and community broadcasters. It is recommended that States parties that
have not already done so should establish an independent and public broadcasting licensing authority,
with the power to examine broadcasting applications and to grant licenses.%

The Committee reiterates its observation in general comment No. 10 that “because of the development
of modern mass media, effective measures are necessary to prevent such control of the media as would
interfere with the right of everyone to freedom of expression”. The State should not have monopoly
control over the media and should promote plurality of the media.®® Consequently, States parties
should take appropriate action, consistent with the Covenant, to prevent undue media dominance
or concentration by privately controlled media groups in monopolistic situations that may be harmful
to a diversity of sources and views.

Care must be taken to ensure that systems of government subsidy to media outlets and the placing
of government advertisement'® are not employed to the effect of impeding freedom of expression. ™"
Furthermore, private media must not be put at a disadvantage compared to public media in such
matters as access to means of dissemination/distribution and access to news.%?

The penalization of a media outlet, publishers or journalist solely for being critical of the government
or the political social system espoused by the government'® can never be considered to be a
necessary restriction of freedom of expression.

Any restrictions on the operation of websites, blogs or any other internet-based, electronic or other
such information dissemination system, including systems to support such communication, such as
internet service providers or search engines, are only permissible to the extent that they are compatible
with paragraph 3. Permissible restrictions generally should be content-specific; generic bans on the
operation of certain sites and systems are not compatible with paragraph 3. It is also inconsistent
with paragraph 3 to prohibit a site or an information dissemination system from publishing material
solely on the basis that it may be critical of the government or the political social system espoused
by the government.%

Journalism is a function shared by a wide range of actors, including professional full-time reporters
and analysts, as well as bloggers and others who engage in forms of self publication in print, on
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the internet or elsewhere, and general State systems of registration or licensing of journalists are
incompatible with paragraph 3. Limited accreditation schemes are permissible only where necessary
to provide journalists with privileged access to certain places and/or events. Such schemes should
be applied in a manner that is non-discriminatory and compatible with article 19 and other provisions
of the Covenant, based on objective criteria and taking into account that journalism is a function
shared by a wide range of actors.

It is normally incompatible with paragraph 3 to restrict the freedom of journalists and others who
seek to exercise their freedom of expression (such as persons who wish to travel to human rights-
related meetings)'® to travel outside the State party, to restrict the entry into the State party of foreign
journalists to those from specified countries'® or to restrict freedom of movement of journalists and
human rights investigators within the State party (including to conflict-affected locations, the sites of
natural disasters and locations where there are allegations of human rights abuses). States parties
should recognize and respect that element of the right of freedom of expression that embraces the
limited journalistic privilege not to disclose information sources.™”

States parties should ensure that counter-terrorism measures are compatible with paragraph 3. Such
offences as “encouragement of terrorism”'% and “extremist activity”'® as well as offences of “praising”,
“glorifying”, or “justifying” terrorism, should be clearly defined to ensure that they do not lead to
unnecessary or disproportionate interference with freedom of expression. Excessive restrictions on
access to information must also be avoided. The media plays a crucial role in informing the public
about acts of terrorism and its capacity to operate should not be unduly restricted. In this regard,
journalists should not be penalized for carrying out their legitimate activities.

Defamation laws must be crafted with care to ensure that they comply with paragraph 3, and that
they do not serve, in practice, to stifle freedom of expression.® All such laws, in particular penal
defamation laws, should include such defences as the defence of truth and they should not be applied
with regard to those forms of expression that are not, of their nature, subject to verification. At least
with regard to comments about public figures, consideration should be given to avoiding penalizing
or otherwise rendering unlawful untrue statements that have been published in error but without
malice." In any event, a public interest in the subject matter of the criticism should be recognized
as a defence. Care should be taken by States parties to avoid excessively punitive measures and
penalties. Where relevant, States parties should place reasonable limits on the requirement for a
defendant to reimburse the expenses of the successful party.''2 States parties should consider the
decriminalization of defamation'® and, in any case, the application of the criminal law should only
be countenanced in the most serious of cases and imprisonment is never an appropriate penalty. It
is impermissible for a State party to indict a person for criminal defamation but then not to proceed
to trial expeditiously — such a practice has a chilling effect that may unduly restrict the exercise of
freedom of expression of the person concerned and others.'™

Prohibitions of displays of lack of respect for a religion or other belief system, including blasphemy
laws, are incompatible with the Covenant, except in the specific circumstances envisaged in article 20,
paragraph 2, of the Covenant. Such prohibitions must also comply with the strict requirements of
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article 19, paragraph 3, as well as such articles as 2, 5, 17, 18 and 26. Thus, for instance, it would
be impermissible for any such laws to discriminate in favour of or against one or certain religions or
belief systems, or their adherents over another, or religious believers over non-believers. Nor would
it be permissible for such prohibitions to be used to prevent or punish criticism of religious leaders
or commentary on religious doctrine and tenets of faith.®

Laws that penalize the expression of opinions about historical facts are incompatible with the
obligations that the Covenant imposes on States parties in relation to the respect for freedom of
opinion and expression.'® The Covenant does not permit general prohibition of expressions of an
erroneous opinion or an incorrect interpretation of past events. Restrictions on the right of freedom
of opinion should never be imposed and, with regard to freedom of expression, they should not go
beyond what is permitted in paragraph 3 or required under article 20.

Articles 19 and 20 are compatible with and complement each other. The acts that are addressed in
article 20 are all subject to restriction pursuant to article 19, paragraph 3. As such, a limitation that
is justified on the basis of article 20 must also comply with article 19, paragraph 3.'"7

What distinguishes the acts addressed in article 20 from other acts that may be subject to restriction
under article 19, paragraph 3, is that for the acts addressed in article 20, the Covenant indicates the
specific response required from the State: their prohibition by law. It is only to this extent that article
20 may be considered as lex specialis with regard to article 19.

Itis only with regard to the specific forms of expression indicated in article 20 that States parties are
obliged to have legal prohibitions. In every case in which the State restricts freedom of expression
it is necessary to justify the prohibitions and their provisions in strict conformity with article 19.

Committee of Economic, Social and Cultural Rights, General
Comment no. 15, The right to water (articles 11 and 12

of the International Covenant on Economic, Social

and Cultural Rights), 2002, E/C.12/2002/11

[...
12.

While the adequacy of water required for the right to water may vary according to different conditions,
the following factors apply in all circumstances:

a) Accessibility. Water and water facilities and services have to be accessible to everyone without
discrimination, within the jurisdiction of the State party. Accessibility has four overlapping
dimensions:

iv. Information accessibility. accessibility includes the right to seek, receive and impart information
concerning water issues.'®
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The obligation to fulfil can be disaggregated into the obligations to facilitate, promote and provide.
The obligation to facilitate requires the State to take positive measures to assist individuals and
communities to enjoy the right. The obligation to promote obliges the State party to take steps to
ensure that there is appropriate education concerning the hygienic use of water, protection of water
sources and methods to minimize water wastage. States parties are also obliged to fulfil (provide)
the right when individuals or a group are unable, for reasons beyond their control, to realize that
right themselves by the means at their disposal.

Before any action that interferes with an individual’s right to water is carried out by the State party,
or by any other third party, the relevant authorities must ensure that such actions are performed in
a manner warranted by law, compatible with the Covenant, and that comprises: (a) opportunity for
genuine consultation with those affected; (b) timely and full disclosure of information on the proposed
measures; (c) reasonable notice of proposed actions; (d) legal recourse and remedies for those
affected; and (e) legal assistance for obtaining legal remedies (see also General Comments No. 4
(1991) and No. 7 (1997)). Where such action is based on a person’s failure to pay for water their
capacity to pay must be taken into account. Under no circumstances shall an individual be deprived
of the minimum essential level of water.

Committee on Economic, Social and Cultural Rights, General
Comment no.14, The right to the highest attainable standard

of health (article 12 of the International Covenant on Economic,
Social and Cultural Rights), 2000, E/C.12/2000/4

[.]
3.

1.

12.

The right to health is closely related to and dependent upon the realization of other human rights, as
contained in the International Bill of Rights, including the rights to food, housing, work, education,
human dignity, life, non-discrimination, equality, the prohibition against torture, privacy, access to
information, and the freedoms of association, assembly and movement. These and other rights and
freedoms address integral components of the right to health.

The Committee interprets the right to health, as defined in article 12.1, as an inclusive right extending
not only to timely and appropriate health care but also to the underlying determinants of health, such
as access to safe and potable water and adequate sanitation, an adequate supply of safe food,
nutrition and housing, healthy occupational and environmental conditions, and access to health-
related education and information, including on sexual and reproductive health. A further important
aspect is the participation of the population in all health-related decision-making at the community,
national and international levels.

The right to health in all its forms and at all levels contains the following interrelated and essential
elements, the precise application of which will depend on the conditions prevailing in a particular
State party:
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(b) Accessibility. Health facilities, goods and services have to be accessible to everyone
without discrimination, within the jurisdiction of the State party. Accessibility has four
overlapping dimensions:

iv. Information accessibility: accessibility includes the right to seek, receive and impart information
and ideas'"® concerning health issues. However, accessibility of information should not impair
the right to have personal health data treated with confidentiality.

34. In particular, States are under the obligation to respect the right to health by, inter alia, refraining
from denying or limiting equal access for all persons, including prisoners or detainees, minorities,
asylum seekers and illegal immigrants, to preventive, curative and palliative health services;
abstaining from enforcing discriminatory practices as a State policy; and abstaining from imposing
discriminatory practices relating to women'’s health status and needs. Furthermore, obligations to
respect include a State’s obligation to refrain from prohibiting or impeding traditional preventive care,
healing practices and medicines, from marketing unsafe drugs and from applying coercive medical
treatments, unless on an exceptional basis for the treatment of mental illness or the prevention
and control of communicable diseases. Such exceptional cases should be subject to specific and
restrictive conditions, respecting best practices and applicable international standards, including
the Principles for the Protection of Persons with Mental lliness and the Improvement of Mental Health
Care. In addition, States should refrain from limiting access to contraceptives and other means of
maintaining sexual and reproductive health, from censoring, withholding or intentionally misrepresenting
health-related information, including sexual education and information, as well as from preventing
people’s participation in health-related matters. States should also refrain from unlawfully polluting
air, water and soil, e.g. through industrial waste from State-owned facilities, from using or testing
nuclear, biological or chemical weapons if such testing results in the release of substances harmful
to human health, and from limiting access to health services as a punitive measure, e.g. during
armed conflicts in violation of international humanitarian law.

35. Obligations to protect include, inter alia, the duties of States to adopt legislation or to take other
measures ensuring equal access to health care and health-related services provided by third parties; to
ensure that privatization of the health sector does not constitute a threat to the availability, accessibility,
acceptability and quality of health facilities, goods and services; to control the marketing of medical
equipment and medicines by third parties; and to ensure that medical practitioners and other health
professionals meet appropriate standards of education, skill and ethical codes of conduct. States
are also obliged to ensure that harmful social or traditional practices do not interfere with access
to pre- and post-natal care and family-planning; to prevent third parties from coercing women to
undergo traditional practices, e.g. female genital mutilation; and to take measures to protect all
vulnerable or marginalized groups of society, in particular women, children, adolescents and older
persons, in the light of gender-based expressions of violence. States should also ensure that third
parties do not limit people’s access to health-related information and services.

[.]

37.  The obligation to fulfil (facilitate) requires States inter alia to take positive measures that enable and assist
individuals and communities to enjoy the right to health. States parties are also obliged to fulfil (provide) a
specific right contained in the Covenant when individuals or a group are unable, for reasons beyond their
control, to realize that right themselves by the means at their disposal. The obligation to fulfil (promote)

19 See article 19.2 of the International Covenant on Civil and Political Rights. This General Comment gives particular emphasis to access
to information because of the special importance of this issue in relation to health.
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the right to health requires States to undertake actions that create, maintain and restore the health of the
population. Such obligations include: (i) fostering recognition of factors favouring positive health results,
e.g. research and provision of information; (i) ensuring that health services are culturally appropriate
and that health care staff are trained to recognize and respond to the specific needs of vulnerable or
marginalized groups; (iii) ensuring that the State meets its obligations in the dissemination of appropriate
information relating to healthy lifestyles and nutrition, harmful traditional practices and the availability of
services; (iv) supporting people in making informed choices about their health.

44. The Committee also confirms that the following are obligations of comparable priority:

(d) To provide education and access to information concerning the main health problems in the
community, including methods of preventing and controlling them;

[...]
International Convention on the Elimination of All Forms
of Racial Discrimination (1965)

In compliance with the fundamental obligations laid down in article 2 of this Convention, States Parties
undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law,
notably in the enjoyment of the following rights:

[-]

(viii) The right to freedom of opinion and expression;

[..]
Convention on the Rights of the Child (1989)

1.  States Parties shall assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child being given due
weight in accordance with the age and maturity of the child.

1. The child shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing
or in print, in the form of art, or through any other media of the child’s choice.

2. The exercise of this right may be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others; or

(b) Forthe protection of national security or of public order (ordre public), or of public health or morals.

States Parties recognize the important function performed by the mass media and shall ensure that
the child has access to information and material from a diversity of national and international sources,
especially those aimed at the promotion of his or her social, spiritual and moral well-being and physical
and mental health:
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(c)
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Encourage the mass media to disseminate information and material of social and cultural benefit to
the child and in accordance with the spirit of article 29;

Encourage international co-operation in the production, exchange and dissemination of such
information and material from a diversity of cultural, national and international sources;

Encourage the production and dissemination of children’s books;

Encourage the mass media to have particular regard to the linguistic needs of the child who belongs
to a minority group or who is indigenous;

Encourage the development of appropriate guidelines for the protection of the child from information
and material injurious to his or her well-being, bearing in mind the provisions of articles 13 and 18.

It is necessary for States to have adequate legal and institutional frameworks to respect, protect
and fulfil children’s rights, and to provide remedies in case of violations in the context of business
activities and operations. In this regard, States should take into account that:

(a) Childhood is a unique period of physical, mental, emotional and spiritual development and
violations of children’s rights, such as exposure to violence, child labour or unsafe products or
environmental hazards may have lifelong, irreversible and even transgenerational consequences.

(b) Children are often politically voiceless and lack access to relevant information. They are reliant
on governance systems, over which they have little influence, to have their rights realized. This
makes it hard for them to have a say in decisions regarding laws and policies that impact their
rights. In the process of decision-making, States may not adequately consider the impact on
children of business-related laws and policies, while, conversely, the business sector often
exerts a powerful influence on decisions without reference to children’s rights.

Legislative, regulatory and enforcement measures:

Children’s rights and due diligence by business enterprises

States should lead by example, requiring all State-owned enterprises to undertake child-rights due
diligence and to publicly communicate their reports on their impact on children’s rights, including
regular reporting. States should make public support and services, such as those provided by an
export credit agency, development finance and investment insurance conditional on businesses
carrying out child-rights due diligence.

As part of child-rights due diligence, large business enterprises should be encouraged and, where
appropriate, required to make public their efforts to address child-rights impacts. Such communication
should be available, efficient and comparable across enterprises and address measures taken by
business to mitigate potential and actual adverse impacts for children caused by their activities.
Business enterprises should be required to publish the actions taken to ensure that the goods and
services they produce or commercialize do not involve serious violations of children’s rights, such
as slavery or forced labour. Where reporting is mandatory, States should put in place verification
and enforcement mechanisms to ensure compliance. States may support reporting by creating
instruments to benchmark and recognize good performance with regard to children’s rights.
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Legislative, regulatory and enforcement measures:

Child-rights impact assessments

Ensuring that the best interests of the child are a primary consideration in business-related legislation
and policy development and delivery at all levels of government demands continuous child-rights
impact assessments. These can predict the impact of any proposed business-related policy, legislation,
regulations, budget or other administrative decisions which affect children and the enjoyment of their
rights and should complement ongoing monitoring and evaluation of the impact of laws, policies
and programmes on children’s rights.

Different methodologies and practices may be developed when undertaking child-rights impact
assessments. At a minimum they must use the framework of the Convention and the Optional
Protocols thereto, as well as relevant concluding observations and general comments issued by the
Committee. When States conduct broader impact assessments of business-related policy, legislation
or administrative practices, they should ensure that these assessments are underpinned by the
general principles of the Convention and the Optional Protocols thereto and have special regard for
the differentiated impact on children of the measures under consideration.

Child-rights impact assessments can be used to consider the impact on all children affected by
the activities of a particular business or sector but can also include assessment of the differential
impact of measures on certain categories of children. The assessment of the impact itself may be
based upon input from children, civil society and experts, as well as from relevant government
departments, academic research and experiences documented in the country or elsewhere. The
analysis should result in recommendations for amendments, alternatives and improvements and
be publicly available.

Collaborative and awareness-raising measures

While it is the State that takes on obligations under the Convention, the task of implementation
needs to engage all sectors of society, including business, civil society and children themselves.
The Committee recommends that States adopt and implement a comprehensive strategy to inform
and educate all children, parents and caregivers that business has a responsibility to respect
children’s rights wherever they operate, including through child-friendly and age-appropriate
communications, for example through the provision of education about financial awareness.
Education, training and awareness-raising about the Convention should also be targeted at
business enterprises to emphasize the status of the child as a holder of human rights, encourage
active respect for all of the Convention’s provisions and challenge and eradicate discriminatory
attitudes towards all children and especially those in vulnerable and disadvantaged situations.
In this context, the media should be encouraged to provide children with information about their
rights in relation to business and raise awareness among businesses of their responsibility to
respect children’s rights.

The Committee highlights that national human rights institutions can be involved in raising awareness
of the Convention’s provisions amongst business enterprises, for instance by developing good
practice guidance and policies for businesses and disseminating them.
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In its general comment No. 4, the Committee underlined the best interests of the child to have access
to appropriate information on health issues. Special attention must be given to certain categories of
children, including children and adolescents with psychosocial disabilities. Where hospitalization or
placement in an institution is being considered, this decision should be made in accordance with
the principle of the best interests of the child, with the primary understanding that it is in the best
interests of all children with disabilities to be cared for, as far as possible, in the community in a
family setting and preferably within their own family with the necessary supports made available to
the family and the child.

The obligations under this provision include providing health-related information and support in the
use of this information. Health-related information should be physically accessible, understandable
and appropriate to children’s age and educational level.

Children require information and education on all aspects of health to enable them to make informed
choices in relation to their lifestyle and access to health services. Information and life skills education
should address a broad range of health issues, including: healthy eating and the promotion of physical
activity, sports and recreation; accident and injury prevention; sanitation, hand washing and other
personal hygiene practices; and the dangers of alcohol, tobacco and psychoactive substance use.
Information and education should encompass appropriate information about children’s right to health,
the obligations of Governments, and how and where to access health information and services, and
should be provided as a core part of the school curriculum, as well as through health services and in
other settings for children who are not in school. Materials providing information about health should
be designed in collaboration with children and disseminated in a wide range of public settings.

Article 12 of the Convention on the Rights of the Child (the Convention) is a unique provision in a
human rights treaty; it addresses the legal and social status of children, who, on the one hand lack
the full autonomy of adults but, on the other, are subjects of rights. Paragraph 1 assures, to every
child capable of forming his or her own views, the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with age and maturity.
Paragraph 2 states, in particular, that the child shall be afforded the right to be heard in any judicial or
administrative proceedings affecting him or her.

Legal Analysis

Article 12 of the Convention establishes the right of every child to freely express her or his views,
in all matters affecting her or him, and the subsequent right for those views to be given due weight,
according to the child’s age and maturity. This right imposes a clear legal obligation on States
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parties to recognize this right and ensure its implementation by listening to the views of the child
and according them due weight. This obligation requires that States parties, with respect to their
particular judicial system, either directly guarantee this right, or adopt or revise laws so that this
right can be fully enjoyed by the child.

The child, however, has the right not to exercise this right. Expressing views is a choice for the child,
not an obligation. States parties have to ensure that the child receives all necessary information and
advice to make a decision in favour of her or his best interests.

Article 12 as a general principle provides that States parties should strive to ensure that the interpretation
and implementation of all other rights incorporated in the Convention are guided by it.'?°

The right to be heard and the links with other provisions of the Convention

Article 12, as a general principle, is linked to the other general principles of the Convention, such
as article 2 (the right to non-discrimination), article 6 (the right to life, survival and development)
and, in particular, is interdependent with article 3 (primary consideration of the best interests of
the child). The article is also closely linked with the articles related to civil rights and freedoms,
particularly article 13 (the right to freedom of expression) and article 17 (the right to information).
Furthermore, article 12 is connected to all other articles of the Convention, which cannot be fully
implemented if the child is not respected as a subject with her or his own views on the rights
enshrined in the respective articles and their implementation.

Articles 12,13 and 17

Article 13, on the right to freedom of expression, and article 17, on access to information, are crucial
prerequisites for the effective exercise of the right to be heard. These articles establish that children
are subjects of rights and, together with article 12, they assert that the child is entitled to exercise
those rights on his or her own behalf, in accordance with her or his evolving capacities.

The right to freedom of expression embodied in article 13 is often confused with article 12. However,
while both articles are strongly linked, they do elaborate different rights. Freedom of expression relates
to the right to hold and express opinions, and to seek and receive information through any media.
It asserts the right of the child not to be restricted by the State party in the opinions she or he holds
or expresses. As such, the obligation it imposes on States parties is to refrain from interference in
the expression of those views, or in access to information, while protecting the right of access to
means of communication and public dialogue. Article 12, however, relates to the right of expression
of views specifically about matters which affect the child, and the right to be involved in actions and
decisions that impact on her or his life. Article 12 imposes an obligation on States parties to introduce
the legal framework and mechanisms necessary to facilitate active involvement of the child in all
actions affecting the child and in decision-making, and to fulfil the obligation to give due weight to
those views once expressed. Freedom of expression in article 13 requires no such engagement or
response from States parties. However, creating an environment of respect for children to express
their views, consistent with article 12, also contributes towards building children’s capacities to
exercise their right to freedom of expression.

Fulfiiment of the child’s right to information, consistent with article 17 is, to a large degree, a
prerequisite for the effective realization of the right to express views. Children need access to
information in formats appropriate to their age and capacities on all issues of concern to them.
This applies to information, for example, relating to their rights, any proceedings affecting
them, national legislation, regulations and policies, local services, and appeals and complaints
procedures. Consistent with articles 17 and 42, States parties should include children’s rights
in the school curricula.

20 See the Committee’s general comment No. 5 (2003) on general measures of implementation for the Convention on the Rights of the
Child (CRC/GC/2003/5).
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83. The Committee also reminds States parties that the media are an important means both of promoting
awareness of the right of children to express their views, and of providing opportunities for the public
expression of such views. It urges various forms of the media to dedicate further resources to the
inclusion of children in the development of programmes and the creation of opportunities for children
to develop and lead media initiatives on their rights.

40. The Committee underlines the importance that the media have particular regard for the linguistic
needs of indigenous children, in accordance with articles 17 (d) and 30 of the Convention. The
Committee encourages States parties to support indigenous children to have access to media
in their own languages. The Committee underlines the right of indigenous children to access

information, including in their own languages, in order for them to effectively exercise their right
to be heard.

37. Access to information and means of communication, including information and communication
technologies and systems, enables children with disabilities to live independently and participate fully
in all aspects of life. Children with disabilities and their caregivers should have access to information
concerning their disabilities so that they can be adequately educated on the disability, including
its causes, management and prognosis. This knowledge is extremely valuable as it does not only
enable them to adjust and live better with their disabilities, but also allows them to be more involved
in and to make informed decisions about their own care. Children with disabilities should also be
provided with the appropriate technology and other services and/or languages, e.g. Braille and sign
language, which would enable them to have access to all forms of media, including television, radio
and printed material as well as new information and communication technologies and systems, such
as the Internet.

38. Onthe other hand, States parties are required to protect all children, including children with disabilities
from harmful information, especially pornographic material and material that promotes xenophobia
or any other form of discrimination and could potentially reinforce prejudices.

(-]

Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families (1990)

1. Migrant workers and members of their families shall have the right to hold opinions without interference.

2. Migrant workers and members of their families shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art or through any other media of their choice.
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3. The exercise of the right provided for in paragraph 2 of the present article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only
be such as are provided by law and are necessary:

(a) For respect of the rights or reputation of others;

(b) For the protection of the national security of the States concerned or of public order (ordre
public) or of public health or morals;

(c) Forthe purpose of preventing any propaganda for war;

(d) Forthe purpose of preventing any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence

Convention on the Rights of Persons with Disabilities (2006)

To enable persons with disabilities to live independently and participate fully in all aspects of life, States
Parties shall take appropriate measures to ensure to persons with disabilities access, on an equal basis
with others, to the physical environment, to transportation, to information and communications, including
information and communications technologies and systems, and to other facilities and services open
or provided to the public, both in urban and in rural areas. These measures, which shall include the
identification and elimination of obstacles and barriers to accessibility, shall apply to, inter alia:

[.]

(b) Information, communications and other services, including electronic services and emergency
services.

States Parties shall also take appropriate measures to:

(-]

(f) Promote other appropriate forms of assistance and support to persons with disabilities to ensure
their access to information;

(g) Promote access for persons with disabilities to new information and communications technologies
and systems, including the Internet;

States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the
right to freedom of expression and opinion, including the freedom to seek, receive and impart information
and ideas on an equal basis with others and through all forms of communication of their choice, as defined
in article 2 of the present Convention, including by:

(a) Providing information intended for the general public to persons with disabilities in accessible
formats and technologies appropriate to different kinds of disabilities in a timely manner and
without additional cost;

(b) Accepting and facilitating the use of sign languages, Braille, augmentative and alternative
communication, and all other accessible means, modes and formats of communication of their
choice by persons with disabilities in official interactions;

(c) Urging private entities that provide services to the general public, including through the Internet,
to provide information and services in accessible and usable formats for persons with disabilities;

(d) Encouraging the mass media, including providers of information through the Internet, to make
their services accessible to persons with disabilities;

(e) Recognizing and promoting the use of sign languages.
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1. Accessibility is a precondition for persons with disabilities to live independently and participate fully
and equally in society. Without access to the physical environment, to transportation, to information
and communication, including information and communications technologies and systems, and to
other facilities and services open or provided to the public, persons with disabilities would not have
equal opportunities for participation in their respective societies. It is no coincidence that accessibility
is one of the principles on which the Convention on the Rights of Persons with Disabilities is based
(art. 3 (f)). Historically, the persons with disabilities movement has argued that access to the
physical environment and public transport for persons with disabilities is a precondition for freedom
of movement, as guaranteed under article 13 of the Universal Declaration of Human Rights and
article 12 of the International Covenant on Civil and Political Rights. Similarly, access to information
and communication is seen as a precondition for freedom of opinion and expression, as guaranteed
under article 19 of the Universal Declaration of Human Rights and article 19, paragraph 2, of the
International Covenant on Civil and Political Rights.

5. While different people and organizations understand differently what information and communications
technology (ICT) means, it is generally acknowledged that ICT is an umbrella term that includes any
information and communication device or application and its content. Such a definition encompasses
a wide range of access technologies, such as radio, television, satellite, mobile phones, fixed lines,
computers, network hardware and software. The importance of ICT lies in its ability to open up a wide
range of services, transform existing services and create greater demand for access to information and
knowledge, particularly in underserved and excluded populations, such as persons with disabilities.
Article 12 of the International Telecommunication Regulations (adopted in Dubai in 2012) enshrines
the right for persons with disabilities to access international telecommunication services, taking into
account the relevant International Telecommunication Union (ITU) recommendations. The provisions
of that article could serve as a basis for reinforcing States parties’ national legislative frameworks.

6. Inits general comment No. 5 (1994) on persons with disabilities, the Committee on Economic, Social
and Cultural Rights evoked the duty of States to implement the United Nations Standard Rules on
the Equalization of Opportunities for Persons with Disabilities.’' The Standard Rules highlight the
significance of the accessibility of the physical environment, transport, information and communication
for the equalization of opportunities for persons with disabilities. The concept is developed in rule 5,
in which access to the physical environment, and access to information and communication are
targeted as areas for priority action for States. The significance of accessibility can be derived also
from general comment No. 14 (2000) of the Committee on Economic, Social and Cultural Rights on
the right to the highest attainable standard of health (para. 12). [...]

7. The World Report on Disability Summary, published in 2011 by the World Health Organization and
the World Bank within the framework of the largest consultation ever and with the active involvement
of hundreds of professionals in the field of disability, stresses that the built environment, transport
systems and information and communication are often inaccessible to persons with disabilities (p. 10).
Persons with disabilities are prevented from enjoying some of their basic rights, such as the right
to seek employment or the right to health care, owing to a lack of accessible transport. The level
of implementation of accessibility laws remains low in many countries and persons with disabilities
are often denied their right to freedom of expression owing to the inaccessibility of information
and communication. Even in countries where sign language interpretation services exist for deaf
persons, the number of qualified interpreters is usually too low to meet the increasing demand for
their services, and the fact that the interpreters have to travel individually to clients makes the use
of their services too expensive. Persons with intellectual and psychosocial disabilities as well as

21 General Assembly resolution 48/96, annex.
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deaf-blind persons face barriers when attempting to access information and communication owing
to a lack of easy-to-read formats and augmentative and alternative modes of communication. They
also face barriers when attempting to access services due to prejudices and a lack of adequate
training of the staff providing those services.

Accessibility was recognized by the mainstream ICT community since the first phase of the World
Summit on Information Society, held in Geneva in 2003. Introduced and driven by the disability
community, the concept was incorporated in the Declaration of Principles adopted by the Summit,
which in paragraph 25 state, “the sharing and strengthening of global knowledge for development
can be enhanced by removing barriers to equitable access to information for economic, social,
political, health, cultural, educational, and scientific activities and by facilitating access to public
domain information, including by universal design and the use of assistive technologies”.'??

The strict application of universal design to all new goods, products, facilities, technologies and
services should ensure full, equal and unrestricted access for all potential consumers, including
persons with disabilities, in a way that takes full account of their inherent dignity and diversity. It should
contribute to the creation of an unrestricted chain of movement for an individual from one space
to another, including movement inside particular spaces, with no barriers. Persons with disabilities
and other users should be able to move in barrier-free streets, enter accessible low-floor vehicles,
access information and communication, and enter and move inside universally designed buildings,
using technical aids and live assistance where necessary. The application of universal design does
not automatically eliminate the need for technical aids. Its application to a building from the initial
design stage helps to make construction much less costly: making a building accessible from the
outset might not increase the total cost of construction at all in many cases, or only minimally in some
cases. On the other hand, the cost of subsequent adaptations in order to make a building accessible
may be considerable in some cases, especially with regard to certain historical buildings. While the
initial application of universal design is more economical, the potential cost of subsequent removal
of barriers may not be used as an excuse to avoid the obligation to remove barriers to accessibility
gradually. Accessibility of information and communication, including ICT, should also be achieved
from the outset because subsequent adaptations to the Internet and ICT may increase costs. It is
therefore more economical to incorporate mandatory ICT accessibility features from the earliest
stages of design and production.

Article 9, paragraph 1, requires States parties to identify and eliminate obstacles and barriers to
accessibility to, inter alia:

(b) Information, communications and other services, including electronic services and emergency
services.

Without access to information and communication, enjoyment of freedom of thought and expression
and many other basic rights and freedoms for persons with disabilities may be seriously undermined
and restricted. Article 9, paragraph 2 (f) to (g), of the Convention therefore provide that States parties
should promote live assistance and intermediaries, including guides, readers and professional sign
language interpreters (para. 2 (€)), promote other appropriate forms of assistance and support to
persons with disabilities to ensure their access to information, and promote access for persons

22 See “Declaration of Principles: Building the Information Society: a global challenge in the new Millennium”, adopted by the World
Summit on the Information Society at its first phase, held in Geneva in 2003 (WSIS-03/GENEVA/DOC/4-E), para. 25.
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with disabilities to new information and communications technologies and systems, including the
Internet, through the application of mandatory accessibility standards. Information and communication
should be available in easy-to-read formats and augmentative and alternative modes and methods
to persons with disabilities who use such formats, modes and methods.

States parties are obliged to adopt, promulgate and monitor national accessibility standards. If no
relevant legislation is in place, adopting a suitable legal framework is the first step. States parties
should undertake a comprehensive review of the laws on accessibility in order to identify, monitor and
address gaps in legislation and implementation. Disability laws often fail to include ICT in their definition
of accessibility, and disability rights laws concerned with non-discriminatory access in areas such as
procurement, employment and education often fail to include access to ICT and the many goods and
services central to modern society that are offered through ICT. It is important that the review and adoption
of these laws and regulations are carried out in close consultation with persons with disabilities and
their representative organizations (art. 4, para. 3), as well as all other relevant stakeholders, including
members of the academic community and expert associations of architects, urban planners, engineers
and designers. Legislation should incorporate and be based on the principle of universal design,
as required by the Convention (art. 4, para. 1 (f)). It should provide for the mandatory application of
accessibility standards and for sanctions, including fines, for those who fail to apply them.

It is helpful to mainstream accessibility standards that prescribe various areas that have to be
accessible, such as the physical environment in laws on construction and planning, transportation in
laws on public aerial, railway, road and water transport, information and communication, and services
open to the public. However, accessibility should be encompassed in general and specific laws on
equal opportunities, equality and participation in the context of the prohibition of disability-based
discrimination. Denial of access should be clearly defined as a prohibited act of discrimination.
Persons with disabilities who have been denied access to the physical environment, transportation,
information and communication, or services open to the public should have effective legal remedies
at their disposal. When defining accessibility standards, States parties have to take into account the
diversity of persons with disabilities and ensure that accessibility is provided to persons of any gender
and of all ages and types of disability. Part of the task of encompassing the diversity of persons with
disabilities in the provision of accessibility is recognizing that some persons with disabilities need
human or animal assistance in order to enjoy full accessibility (such as personal assistance, sign
language interpretation, tactile sign language interpretation or guide dogs). It must be stipulated, for
example, that banning guide dogs from entering a particular building or open space would constitute
a prohibited act of disability-based discrimination.

It is necessary to establish minimum standards for the accessibility of different services provided
by public and private enterprises for persons with different types of impairments. Reference tools
such as the ITU-T recommendation Telecommunications Accessibility Checklist for standardization
activities (2006) and the Telecommunications accessibility guidelines for older persons and persons
with disabilities (ITU-T recommendation F.790) should be mainstreamed whenever a new ICT-related
standard is developed. That would allow the generalization of universal design in the development
of standards. States parties should establish a legislative framework with specific, enforceable, time-
bound benchmarks for monitoring and assessing the gradual modification and adjustment by private
entities of their previously inaccessible services into accessible ones. States parties should also ensure
that all newly procured goods and services are fully accessible for persons with disabilities. Minimum
standards must be developed in close consultation with persons with disabilities and their representative
organizations, in accordance with article 4, paragraph 3, of the Convention. The standards can also
be developed in collaboration with other States parties and international organizations and agencies
through international cooperation, in accordance with article 32 of the Convention. States parties are
encouraged to join ITU study groups in the radiocommunication, standardization and development sectors
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of the Union, which actively work at mainstreaming accessibility in the development of international
telecommunications and ICT standards and at raising industry’s and governments’ awareness of
the need to increase access to ICT for persons with disabilities. Such cooperation can be useful in
developing and promoting international standards that contribute to the interoperability of goods and
services. In the field of communication-related services, States parties must ensure at least a minimum
quality of services, especially for the relatively new types of services, such as personal assistance,
sign language interpretation and tactile signing, aiming at their standardization.

As part of their review of accessibility legislation, States parties must also consider their laws on
public procurement to ensure that their public procurement procedures incorporate accessibility
requirements. It is unacceptable to use public funds to create or perpetuate the inequality that
inevitably results from inaccessible services and facilities. Public procurements should be used to
implement affirmative action in line with the provisions of article 5, paragraph 4, of the Convention
in order to ensure accessibility and de facto equality for persons with disabilities.

Ensuring full access to the physical environment, transportation, information and communication,
and services open to the public is indeed a vital precondition for the effective enjoyment of many
rights covered by the Convention. In situations of risk, natural disasters and armed conflict, the
emergency services must be accessible to persons with disabilities, or their lives cannot be saved
or their well-being protected (art. 11). Accessibility must be incorporated as a priority in post-disaster
reconstruction efforts. Therefore, disaster risk reduction must be accessible and disability-inclusive.

Articles 9 and 21 intersect on the issue of information and communication. Article 21 provides that States
parties “shall take all appropriate measures to ensure that persons with disabilities can exercise the right
to freedom of expression and opinion, including the freedom to seek, receive and impart information
and ideas on an equal basis with others and through all forms of communication of their choice”. It
goes on to describe in detail how the accessibility of information and communication can be ensured in
practice. It requires that States parties “provide information intended for the general public to persons
with disabilities in accessible formats and technologies appropriate to different kinds of disabilities”
(art. 21 (a)). Furthermore, it provides for “facilitating the use of sign languages, Braille, augmentative
and alternative communication, and all other accessible means, modes and formats of communication
of their choice by persons with disabilities in official interactions” (art. 21 (b)). Private entities that provide
services to the general public, including through the Internet, are urged to provide information and
services in accessible and usable formats for persons with disabilities (art. 21 (c)) and the mass media,
including providers of information through the Internet, are encouraged to make their services accessible
to persons with disabilities (art. 21 (d)). Article 21 also requires States parties to recognize and promote
the use of sign languages, in accordance with articles 24, 27, 29 and 30 of the Convention.

United Nations Declaration on the Rights of Indigenous Peoples,
adopted by the General Assembly, 61/295 (2007)

[..

1.

]

Indigenous peoples have the right to the dignity and diversity of their cultures, traditions, histories
and aspirations which shall be appropriately reflected in education and public information.
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1. Indigenous peoples have the right to establish their own media in their own languages and to have
access to all forms of non-indigenous media without discrimination.

2. States shall take effective measures to ensure that State-owned media duly reflect indigenous cultural
diversity. States, without prejudice to ensuring full freedom of expression, should encourage privately
owned media to adequately reflect indigenous cultural diversity.

(-]

Report of the Special Rapporteur on the promotion and protection
of the right to freedom of opinion and expression, Frank La Rue,
A/HRC/14/23, 20 April 2010

[..]

32. Governments should take the necessary legislative and administrative measures to improve access
to public information for everyone. There are specific legislative and procedural characteristics that
any access-to-information policy must have, including: observance of the principle of maximum
disclosure; the presumption of the public nature of meetings and key documents; broad definitions
of the type of information that is accessible; reasonable fees and time limits; independent review of
refusals to disclose information; and sanctions for noncompliance.®

33. If mechanisms to promote the right of access to public information are lacking, then the members
of society will not be informed or able to participate, and decision-making will not be democratic.
Consequently, the Special Rapporteur urges Governments to adopt legislation to ensure access to
public information and to establish specific mechanisms for that purpose. He therefore welcomes the
initiative of the United Mexican States to set up the Federal Institute of Access to Public Information
(IFAl) as an independent national body.

105. Freedom of opinion and expression is an individual and collective right which affords people the
opportunity to issue, seek, receive and impart pluralistic and diverse information that enables them
to develop their own lines of reasoning and opinions and to express them in any way they see fit.
Freedom of expression is therefore exercised through two routes: the right to access information
and the right to self-expression through any medium.

[.]

121. States should adopt the legislative and administrative measures necessary to facilitate access to
public information and should establish specific mechanisms for that purpose.

(-]

23 Annual Report of the Special Rapporteur for Freedom of Expression of the Organization of American States, 2003, Chapter IV, para. 32.
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127. States should empower women by upgrading their theoretical knowledge and practical skills,

[..

]

improving their access to information technology and promoting their participation in the development
of these technologies as a means of fostering and increasing their participation in public affairs and
decision-making on issues likely to have a direct bearing on their development.

Report of the Special Rapporteur on the promotion and protection
of the right to freedom of opinion and expression, Frank La Rue,
A/68/362, 4 September 2013
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Global and regional human rights standards secure not only the right freely to impart information
but also the right freely to seek and receive it as part of freedom of expression. The right to access
information is one of the central components of the right to freedom of opinion and expression, as
established by the Universal Declaration of Human Rights (art. 19), the International Covenant on
Civil and Palitical Rights (art. 19 (2)) and regional human rights treaties.

Obstacles to access to information can undermine the enjoyment of both civil and political rights,
in addition to economic, social and cultural rights. Core requirements for democratic governance,
such as transparency, the accountability of public authorities or the promotion of participatory
decision-making processes, are practically unattainable without adequate access to information.
Combating and responding to corruption, for example, require the adoption of procedures and
regulations that allow members of the public to obtain information on the organization, functioning
and decision-making processes of its public administration.1 In this sense, global commitments to
promote development also reflect the centrality of access to information; for example, in its recent
report (A/67/890, annex), the High-level Panel of Eminent Persons on the Post-2015 Development
Agenda calls for a transparency revolution.

The right to seek and receive information is an essential element of the right to freedom of expression.
It is, as noted in a previous report of the Special Rapporteur, a right in and of itself and one of the
rights upon which free and democratic societies depend (E/CN.4/2000/63, para. 42). Accordingly,
the Special Rapporteur has, since the establishment of the mandate, carried out a number of studies
regarding certain aspects of its implementation (see, for example, E/CN.4/1999/64, E/CN.4/2000/63,
E/CN.4/2003/67, E/CN.4/2005/64 and Corr.1, A/HRC/11/4 and A/HRC/17/27). In more recent reports,
the Special Rapporteur has focused on rights and limitations regarding access to the Internet, which
are in numerous respects closely linked to the right to seek and receive information (A/HRC/17/27,
sects. Il to VI, and A/66/290, sects. Il to V).

The right to access information has many aspects. It encompasses both the general right of the
public to have access to information of public interest from a variety of sources and the right of the
media to access information, in addition to the right of individuals to request and receive information
of public interest and information concerning themselves that may affect their individual rights.
As noted previously, the right to freedom of opinion and expression is an enabler of other rights
(A/HRC/17/27, para. 22) and access to information is often essential for individuals seeking to give
effect to other rights.

Furthermore, public authorities act as representatives of the public, fulfilling a public good; therefore,
in principle, their decisions and actions should be transparent. A culture of secrecy is acceptable
only in very exceptional cases, when confidentiality may be essential for the effectiveness of their
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work. There is consequently a strong public interest in the disclosure of some types of information.
Moreover, access to certain types of information can affect the enjoyment by individuals of other
rights. In such cases, information can be withheld only in very exceptional circumstances, if at all.

Notably, article 6 of the Declaration on the Right and Responsibility of Individuals, Groups and
Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms (known also as the Declaration on Human Rights Defenders), adopted by the General
Assembly in resolution 53/144, expressly provides for access to information on human rights, stating
that everyone has the right, individually and in association with others, (a) to know, seek, obtain,
receive and hold information about all human rights and fundamental freedoms, including having
access to information as to how these rights and freedoms are given effect in domestic legislative,
judicial or administrative systems; and (b) as provided for in human rights and other applicable
international instruments, freely to publish, impart or disseminate to others views, information and
knowledge on all human rights and fundamental freedoms.

Over the past 20 years, numerous national norms have been adopted with the aim of promoting the
right to access information. It is currently estimated that more than 50 national constitutions guarantee
a right to information or of access to documents, or impose an obligation on State institutions to make
information available to the public. More than 90 countries have adopted national laws establishing the
right to request information and procedures for the public to obtain government-held information, 24
thus responding to their human rights obligations.

Notwithstanding the positive steps taken by a number of States, as reflected in the many national
legal instruments regulating access to information, multiple obstacles are frequently encountered
in their implementation. Altering long-standing practices of government workforces is a complex
process, especially when public bodies have been established or subjected to reforms during
a previous authoritarian rule. The provision of information in a timely manner requires not only
improvement of the technical capacity of public bodies to process and share information, but
also the training and awareness-raising of public officials at all levels with regard to their duty to
respond to public requests for information, while assigning absolute priority to information relating
to human rights violations.

While reviewing multiple experiences that promote the right to access information, experts have
developed some core principles to guide the design and implementation of relevant laws and
practices.'® The same principles had been endorsed and presented to the Commission on Human
Rights by the Special Rapporteur on the right to freedom of opinion and expression in 2000 and
were further reflected in other declarations prepared by international mechanisms for promoting
freedom of expression.’ The Special Rapporteur considers that these principles continue to
represent a crucial tool for translating into practice the various human rights obligations concerning
the right to information.

24 See www.right2info.org/access-to-information-laws/access-to-information-laws-overview-andstatutory#_ftn7; and Toby Mendel,
Freedom of Information: A Comparative Legal Survey, 2nd ed. (Paris, United Nations Educational, Scientific and Cultural Organization
(UNESCO), 2008).

Article 19 Global Campaign for Free Expression, The Public’s Right to Know: Principles on Freedom of Information Legislation
(London, 1999).

Joint declarations by the Special Rapporteur on Freedom of Opinion and Expression, the Organization for Security and Cooperation
in Europe Representative on Freedom of the Media and the Organization of American States Special Rapporteur on Freedom of
Expression, 1999 (E/CN.4/2000/63, annex |) and 2004 (www.oas.org/en/iachr/expression/showarticle.asp ?artiD=319&IID=1).
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76. The core principles include:

(a)

(b)

(c)

(d)

(e)

(f)
(9)

(h)

Maximum disclosure. National legislation on access to information should be guided by the
principle of maximum disclosure. All information held by public bodies should be subject to
disclosure and this presumption may be overcome only in very limited circumstances;

Obligation to publish. Freedom of information implies not only that public bodies accede
to requests for information, but also that they widely publish and disseminate documents of
significant public interest, subject only to reasonable limits based on resources and capacity;

Promotion of open government. The full implementation of national laws on access to information
requires that the public be informed about their rights and that government officials adhere to
a culture of openness. Dedicated efforts are required to disseminate information to the general
public on the right to access information and to raise the awareness of and train government
staff to respond appropriately to public demands;

Limited scope of exceptions. Reasons for the denial of access to information should be clearly
and narrowly designed, bearing in mind the three-part test suggested in the interpretation of the
right to freedom of opinion and expression.'?” Non-disclosure of information must be justified on
a case-by-case basis. Exceptions should apply only where there is a risk of substantial harm to
the protected interest and where that harm is greater than the overall public interest in having
access to the information;

Processes to facilitate access. Procedures to request information should allow for fair and rapid
processing and include mechanisms for an independent review in cases of refusal. Public bodies
should be required to establish open, accessible internal systems for ensuring the public’s right
to receive information. The law should provide for an individual right of appeal to an independent
administrative body in respect of a refusal by a public body to disclose information;

Costs. Individuals should not be deterred by excessive cost from making requests for information;

Open meetings. In line with the notion of maximum disclosure, legislation should establish a
presumption that meetings of governing bodies are open to the public;

Disclosure takes precedence. To ensure maximum disclosure, laws which are inconsistent with
this principle should be amended or repealed. The regime of exceptions provided for in the freedom
of information law should be comprehensive and other laws should not be permitted to extend it.

Protection for individuals who disclose relevant information (whistleblowers). National laws
on the right to information should provide protection from liability for officials who, in good faith,
disclose information pursuant to right to information legislation. Individuals should be protected
from any legal, administrative or employment-related sanctions for releasing information on
wrongdoing, including the commission of a criminal offence or the failure to comply with a legal
obligation. Special protection should be provided for those who release information concerning
human rights violations.

77. As indicated in a comprehensive comparative study of national experiences promoting access to
information, 2 the adoption of national laws should be regarded only as the first step: full implementation
requires political will (full endorsement by various relevant authorities of the principles enshrined by
the new normative framework), an active civil society (advocating and monitoring the implementation
of the norms) and respect for the rule of law. In fact, a number of frequent obstacles can be noted in
the review of national practices implementing legal frameworks protecting the right to information.'?°

27 Human Rights Committee, general comment No. 34, para. 22.

26 Toby Mendel, Freedom of Information, A Comparative Legal Survey, 2nd ed. (Paris, UNESCO, 2008), principles 1 to 9.

129 |pid., and David Banisar, Freedom of Information around the World 2006: A Global Survey of Access to Government Information Laws
(Privacy International, 2006).
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Lack of technical capacity

The overall lack of capacity to process information is an obvious problem for public institutions. Some
public institutions have no human or technical capacity to manage and communicate data adequately.
Technological advances notwithstanding, officials are also often unaware of the information stored
by the bodies that they service and are unable to locate it.

Unreasonable delays and lack of responses

Unreasonable delays in responding to requests for information are a very frequent concern. National
laws often establish the requirement for public institutions to respond to a request without delay,
setting in some cases a maximum time frame for response. These deadlines, however, are sometimes
not enforced.

The absence of any response by the public authorities responsible for the provision of information is
also critical. The lack of mechanisms to monitor independently the compliance of public bodies with
regulations on access to information and the lack of specific sanctions for wrongful denial of access
or the destruction of information by public officials certainly contribute to the limited enforcement of
some national laws.

Restrictive procedures

There are concerns regarding the inclusion of unnecessary procedural formalities that unreasonably
restrict possibilities for submitting demands for information. This can include, for example, requirements
for those who request information to show a specific legal interest or to submit separate requests to
each of the multiple entities involved in providing a response to a given request.

Imposition of fees

There are financial costs related to the collection of information and national laws often allow public
institutions to charge fees to the requestor. Some fees can cover costs relating to, for example,
applications, searching or copying. The charging of fees for gaining access to information can also,
however, be a barrier to such access, in particular for those living in poverty. In the absence of any
oversight, some fees can be imposed abusively.

Inclusion of vague and inappropriate exceptions within the law

The inclusion of vaguely defined or inappropriate exceptions in national laws on access to information
is also a common obstacle that seriously compromises the impact of the instruments. Inappropriate
exceptions include, for example, reference to the protection of good relations with other States and
intergovernmental organizations. As mentioned above, the widespread and unspecified use of national
security concerns as a reason for the denial of access to information is another common occurrence.
Some laws explicitly exclude some public bodies from the ambit of national norms, preventing
consideration of whether information pertaining to those bodies should be disclosed at all.

Conflict with other norms providing grounds for secrecy

In some cases, the continued use of parallel national laws and regulations justifying multiple grounds
for secrecy, some predating the adoption of the laws regulating access to information, continues to
hamper information access.

The review of national experiences also demonstrates important positive elements in existing
laws and practices. It is clear that provisions establishing objective procedural guarantees which
detail the processes required to request and obtain information, in addition to the responsibilities
of public bodies in these processes, are a central element for the successful implementation
of national norms. The establishment of a broad scope for the right to access to information
in national laws is central to the success of the norms. The inclusion of pragmatic instructions
among principles, such as that of ensuring that access is rapid, inexpensive and not unduly
burdensome, is also positive.

There are also good practices regarding the appointment of dedicated officials to assist in the
implementation of national laws on access to information. These can be established through the
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90.

(-]
97.

appointment of information officers, or the establishment of an office, such as the Mexican Federal
Institute for Access to Information. Such mechanisms may undertake multiple functions relating to the
promotion of access to information, such as processing requests, ensuring the proactive publication
of information by public bodies, providing assistance to applicants, proposing adapted.

If State officials act as representatives of the people of the nation and seek the common good, every
decision or initiative taken by them should, in principle, be publicly known. The right to access
information, however, can in exceptional circumstances be subject to limitations so as to protect the
rights of others and the effectiveness of some State initiatives. Nevertheless, such limitations cannot
override the public interest to know and to be informed.

The Special Rapporteur calls upon States to implement the measures set out below:

Revision or adoption of national laws to ensure the right to access information

98.

99.

100.

101.

The adoption of a national normative framework that objectively establishes the right to access
information held by public bodies in the broadest possible terms is crucial to give effect, at the
national level, to the right to access information. Legislation should be grounded by the principle of
maximum disclosure.

National laws should contain a clearly and narrowly defined list of exceptions or an explanation of
the grounds for refusing the disclosure of information. Exceptions should apply only where there is
a risk of substantial harm to the protected interest and where that harm is greater than the overall
public interest in having access to the information, and should be determined by an independent
body, preferably a court, and not the body holding the information.

Alternative laws establishing additional grounds for secrecy must be revised or revoked in order to
ensure that they meet the norms on access to information.

National laws should establish the right to lodge complaints or appeals to independent bodies in
cases in which requests for information have not been dealt with properly or have been refused.

Ensuring that national horms and practices for access to information allow for
simplified procedures

102.

103.

The effectiveness of national legislation on the right to information depends on the establishment
and implementation of procedures that ensure that access is rapid, inexpensive and not unduly
burdensome.

States should, in particular, consider the appointment of a focal point, such as an information
commissioner, to assist in the implementation of national norms on access to information or the
creation of a State institution responsible for access to information. Such mechanisms could be
mandated to process requests for information, assist applicants, ensure the proactive dissemination
of information by public bodies, monitor compliance with the law and present recommendations to
ensure adherence to the right to access information.

Enhancement of the capacity of public bodies and officials to respond adequately to demands
for information and ensure accountability in case of non-compliance

104.

The adoption of national norms should be followed by concerted efforts to enhance the technical
capacity of State institutions to manage and disseminate information. Moreover, public officials
must be trained and have their awareness raised in order to fulfil their responsibilities regarding
the adequate maintenance of records and dissemination of information. Further efforts are also
necessary to raise public awareness of the right to access information and the existing mechanisms
to exercise it.
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105. Public bodies and officials who wilfully obstruct access to information must be held accountable
and, when appropriate, sanctioned. The quality of the responses of public bodies to information
requests should be monitored periodically.

(-]

Report of the Independent Expert on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy
and sustainable environment, John H. Knox, A/HRC/25/53,

30 December 2013

[.]

29. One of the most striking results of the mapping exercise is the agreement among the sources reviewed
that human rights law imposes certain procedural obligations on States in relation to environmental
protection. They include duties (a) to assess environmental impacts and make environmental
information public; (b) to facilitate public participation in environmental decision-making, including
by protecting the rights of expression and association; and (c) to provide access to remedies for
harm. These obligations have bases in civil and political rights, but they have been clarified and
extended in the environmental context on the basis of the entire range of human rights at risk from
environmental harm.

1. Duties to assess environmental impacts and make information public

30. The Universal Declaration of Human Rights (art. 19) and the International Covenant on Civil and
Political Rights (art. 19) state that the right to freedom of expression includes the freedom “to seek,
receive and impart information”. The right to information is also critical to the exercise of other
rights, including rights of participation. In the words of the then Special Rapporteur on the adverse
effects of the illicit movement and dumping of toxic and dangerous products and wastes on the
enjoyment of human rights, the rights to information and participation are “both rights in themselves
and essential tools for the exercise of other rights, such as the right to life, the right to the highest
attainable standard of health, the right to adequate housing and others” (A/HRC/7/21, p. 2).

31. Human rights bodies have repeatedly stated that in order to protect human rights from infringement
through environmental harm, States should provide access to environmental information and provide
for the assessment of environmental impacts that may interfere with the enjoyment of human rights.

32. For example, inits general comment No. 15 (2002) on the right to water, the Committee on Economic,
Social and Cultural Rights stated that individuals should be given full and equal access to information
concerning water and the environment (para. 48), and in its responses to country reports, it has
urged States to assess the impacts of actions that may have adverse environmental effects on the
right to health and other rights within its purview.™° Similarly, the Special Rapporteur on the situation
of human rights defenders has stated that information relating to large-scale development projects
should be publicly available and accessible (A/68/262, para. 62), and the Special Rapporteur on
the human right to safe drinking water and sanitation has stated that States need to conduct impact
assessments “in line with human rights standards” when they plan projects that may have an impact
on water quality (A/68/264, para. 73).%%!

180 |CESCR report, sect. lll.A.1.

81 For other statements by special rapporteurs on access to information and assessment of environmental impacts, see Report on special
procedures, sect. [IlLA.1.
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33. Regional bodies have also concluded that States must provide environmental information and
provide for assessments of environmental impacts on human rights. For example, on the basis
of the right to respect for private and family life as set out in the European Convention on Human
Rights (art. 8), the European Court has stated:

Where a State must determine complex issues of environmental and economic policy,
the decision-making process must firstly involve appropriate investigations and studies
in order to allow them to predict and evaluate in advance the effects of those activities
which might damage the environment and infringe individuals’ rights and to enable
them to strike a fair balance between the various conflicting interests at stake. The
importance of public access to the conclusions of such studies and to information
which would enable members of the public to assess the danger to which they are
exposed is beyond question'®,

34. |International instruments illustrate the importance of providing environmental information to the
public. Principle 10 of the Rio Declaration states: “At the national level, each individual shall have
appropriate access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their communities... States shall facilitate
and encourage public awareness and participation by making information widely available.”'33
Many environmental treaties, including the Rotterdam Convention on the Prior Informed Consent
Procedure for Certain Hazardous Chemicals and Pesticides in International Trade (art. 15), the
Stockholm Convention on Persistent Organic Pollutants (art. 10), and the United Nations Framework
Convention on Climate Change (art. 6(a)), require environmental information to be provided to
the public. The Aarhus Convention includes particularly detailed obligations.'® lllustrating the link
between its obligations and those of human rights law, many Aarhus parties have discussed their
compliance with that agreement in their reports under the universal periodic review process.'®.

35. Most States have adopted environmental impact assessment laws, in accordance with principle 17
of the Rio Declaration, which states that “environmental impact assessment, as a national instrument,
shall be undertaken for proposed activities that are likely to have a significant adverse impact on the
environment and are subject to a decision of a competent national authority.” The World Bank requires
environmental assessment of all Bank-financed projects to “ensure that they are environmentally
sound and sustainable” 3.

[-]

Report of the Independent Expert on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable
environment, John H. Knox, A/HRC/28/61, 3 February 2015

[.]

22. The following description of good practices in the use of human rights obligations in relation to
environmental protection is organized into nine categories: (a) procedural obligations generally;
(b) the obligation to make environmental information public; (c) the obligation to facilitate public

132
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135

136

Taskin v. Turkey, 2004-X European Court of Human Rights 179, para. 119. See also Oneryildiz v. Turkey, 2004-XIl European Court of
Human Rights 1, para. 90 (applying the right to information in connection with the right to life); Ogoniland case, para. 53 (deriving
obligations from the right to health and the right to a healthy environment); Inter-American Court, Claude-Reyes et al. v. Chile, Judgement
of 19 September 2006 (ordering State to adopt necessary measures to ensure right of access to State-held information.

See also: “Guidelines for the development of national legislation on access to information, public participation and access to justice
in environmental matters” adopted at the eleventh special session of the United Nations Environment Programme Governing Council/
Global Ministerial Environmental Forum.

For other examples, see the Multilateral environment agreements (MEA) report, sect. lll.A.1.

Individual report on the General Assembly and the Human Rights Council, including the universal periodic review process, sect. lll.

World Bank Operational Policy 4.01, para. 1. See also: World Bank Inspection Panel, Report No. 40746-ZR, 31 August 2007, para. 346
(finding that the failure to prepare an environmental assessment violated the Operational Policy).
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participation in environmental decision-making; (d) the obligation to protect the rights of expression
and association; (e) the obligation to provide access to legal remedies; (f) substantive obligations;
(g) obligations relating to non-State actors; (h) obligations relating to transboundary harm; and
(i) obligations relating to those in vulnerable situations. Practices that fall into more than one
category were placed in the category that seemed most relevant.

25. Human rights law imposes procedural obligations on States in relation to environmental protection,
including duties: (a) to assess environmental impacts and make environmental information public;
(b) to facilitate public participation in environmental decision-making, including by protecting the
rights of expression and association; and (c) to provide access to remedies for harm (A/HRC/25/53,
para. 29). These obligations also have support in international environmental instruments, particularly
Principle 10 of the Rio Declaration, which provides that “each individual shall have appropriate
access to information concerning the environment that is held by public authorities” and “the
opportunity to participate in decision-making processes”, and that “effective access to judicial
and administrative proceedings, including redress and remedy, shall be provided”.

26. The following sections of this report describe good practices in the use of each of these
procedural obligations. This section describes several practices that are relevant to the full
range of procedural obligations.

27. One such practice was the adoption in 2010 by the UNEP Governing Council of the Bali Guidelines
for the Development of National Legislation on Access to Information, Public Participation and Access
to Justice in Environmental Matters, 26 voluntary guidelines that assist States to implement their
commitments to Principle 10.'¥ UNEP is preparing a comprehensive guide for the implementation
of the Bali Guidelines, which will be published in 2015.

28. Another good practice is the implementation of these procedural obligations through regional
agreements. In 1998, the States members of the United Nations Economic Commission for Europe
adopted the Aarhus Convention on Access to Information, Public Participation in Decision-Making
and Access to Justice in Environmental Matters, which states that:

to contribute to the protection of the right of every person of present and future generations to
live in an environment adequate to his or her health and well-being, each Party shall guarantee
the rights of access to information, public participation in decision-making, and access to
justice in environmental matters in accordance with provisions of this Convention (art. 1).

The Convention sets out detailed requirements for the implementation of each of these access rights.
As of January 2015, the Convention has 47 Parties, which include virtually all of the States in Europe
as well as a number of States in Central Asia.

29. To facilitate the implementation of the Convention, the Organization for Security and Co-operation in
Europe maintains a network of Aarhus Centres, including in Albania, Armenia, Azerbaijan, Belarus,
Georgia, Kazakhstan, Kyrgyzstan, Montenegro, Serbia and Tajikistan. The Centres disseminate
environmental information, carry out educational and training projects, and provide venues where
the public can discuss environmental concerns. For example, the Khujand Aarhus Centre in northern

Tajikistan conducted a campaign in the town of Taboshar to raise its residents’ awareness of the
health risks associated with a nearby abandoned uranium mine.

30. Nineteen States in Latin America and the Caribbean, with the assistance of the Economic Commission
for Latin America and the Caribbean, decided in November 2014 to begin negotiation of a new
regional agreement that would implement the access rights set out in Principle 10, with a view to
completing the negotiation by December 2016. Together with the Aarhus Convention, this initiative
will provide invaluable models to other regions considering similar agreements.

87 UNEP Governing Council Dec. SS.XI/5 (26 February 2010).
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32.

33.

34.

35.

36.

37

Civil society organizations have also engaged in exemplary practices designed to facilitate the
exercise of procedural rights to information, participation and remedy. One of the most notable
is The Access Initiative (TAI), a global network of more than 150 civil society organizations that
work together to promote procedural rights. TAl has developed a toolkit that helps civil society to
assess environmental governance in their countries and to identify opportunities to make positive
changes. Together with the World Resources Institute, TAl is also developing an Environmental
Democracy Index, which will measure country-specific realization of the three procedural rights
according to indicators based on the Bali Guidelines. The Index should be available in 2015.

Human rights bodies have made clear that to protect human rights from environmental harm, States
should provide access to environmental information (A/HRC/25/53, para. 31). Many States have
adopted laws providing for such access. For example, Chile has enacted a law that includes a detailed
statement of the right of everyone to have access to environmental information in the possession of
the Government, and that provides for administrative and judicial review of alleged violations. The
Czech Republic has adopted a law that allows individuals to request access to different types of
information through multiple means, and that requires the Government to provide the information as
quickly as possible and at the latest within 30 days of the request. Any decision to deny requested
information is subject to administrative and judicial review.

Some States have undertaken innovative approaches to obtaining environmental information. For
example, El Salvador operates an Environmental Observatory that systematically monitors potential
environmental threats based on observations by a network of local observers. The Observatory
provides early warning of natural disasters, including hurricanes and earthquakes, so that responses
can minimize their effects on life and property.

Another good practice is the publication of annual reports on the state of the environment.
Examples include reports by the Czech Republic that evaluate the state of the Czech environment
based on 36 indicators, reports by South Africa focusing on enforcement activities, and reports
by Spain that were recently redesigned to facilitate their viewing by electronic means, including
on mobile devices.

Some of the most innovative practices in respect of environmental information concern education
and awareness-raising. For example, Algeria includes environmental education as one of the key
topics of its national plan of action for environment and sustainable development. It has designed
and implemented educational tools for different levels of schools, as well as organizing seminars and
workshops to train teachers. Ghana has instituted the AKOBEN programme to assess the performance
of mining and manufacturing operations through a five-colour rating scheme that is easily understood
by the public. Costa Rica’s Certificate of Sustainable Tourism programme assigns companies in the
tourism industry a “sustainability level” rating, which provides information to consumers about the
degree to which businesses comply with or exceed environmental standards.

Another good practice in this area is to raise awareness at the international level of the relationship
between human rights and environmental protection. UNEP has taken several important initiatives
in this respect. In addition to organizing the consultations with the Independent Expert described
above, it has published reports on human rights and the environment, including a joint report with
OHCHR to the Rio+20 UN Conference on Sustainable Development in 2012 and a compendium of
resources on human rights and the environment in 2014.

At the regional level, in October 2013, the Asia-Europe Meeting convened more than 130 government
officials, academics, and civil society representatives from 48 Asian and European countries to
discuss the challenges presented by environmental harm to the protection of human rights. In
September 2014, the ASEAN Intergovernmental Commission on Human Rights organized a workshop
on human rights, environment and climate change in Yangon, Myanmar, to discuss the linkages
between environmental sustainability and human rights in light of the inclusion of the right to a safe,
clean and sustainable environment in the ASEAN Human Rights Declaration adopted in 2012.



Society, rights and the environment.. /79

38. Civil society organizations have also engaged in good practices in education. For example, in
Uganda, the National Association of Professional Environmentalists conducts a Sustainability School
Programme that builds the capacity of local communities to seek transparency and accountability
of oil companies and Governments on environmental matters.

39. States have adopted a wide variety of online tools that provide good practices in facilitating access
to environmental information. The Czech Republic has created the Integrated Pollution Register
(www.irz.cz), a publicly accessible electronic database that documents environmental releases
of 93 substances from domestic facilities. Serbia’s Ecoregister (www.ekoregistar.sepa.gov.rs/
en) is a public online database that includes more than 5,000 documents, including educational
materials, statistical data on environmental information, environmental impact assessments, and
monitoring plans for private companies. Search options allow users to find relevant information
by geography, institution or document type, among other criteria. Users can also suggest new
institutions and documents for consideration. Other tools are more focused. The South African
Department of Environmental Affairs has created the South African Waste Information Centre
(http://sawic.environment.gov.za), a website that provides information about waste management.
A particularly creative approach to web-based information is Finland’s Tarkkailija, or “Observer”
(www.etarkkailija.fi), which allows users to identify themes and locations that they would like to
monitor. Tarkkailija then collects information from more than 400 websites and informs the users
whenever new information relevant to their criteria becomes available.

40. Examples of good practices can also be found at the subnational level. Ontario, Canada, has a
web-based Environmental Registry (www.ebr.gov.on.ca) that allows the public to access a wide
spectrum of environmental information, including public notices of environmental matters proposed
by the Government and guidelines for commenting on the proposals.

41. There are also good practices in the use of online tools at the regional level. The Aarhus
Clearinghouse (http://aarhusclearinghouse.unece.org) is an easy-to-use website that disseminates
information on good practices in the implementation of the Aarhus Convention. The Commission
for Environmental Cooperation, a regional organization created by Canada, Mexico and the
United States of America, compiles and disseminates information on pollutant releases and
transfers throughout North America through its Taking Stock report and website (www.cec.org/
takingstock). The website allows users to obtain and analyse information based on location,
type of pollutant and other criteria.

(-]

Report of the Special Rapporteur on the issue of human rights obligations
relating to the enjoyment of a safe, clean, healthy and sustainable
environment, John H. Knox, on climate change and human rights,
A/HRC/31/52/ 1 February 2016

[.]

50. Asthe mapping report explains, human rights bodies agree that to protect against environmental harm
that impairs the enjoyment of human rights, States have several procedural obligations, including
duties: (a) to assess environmental impacts and make environmental information public; (b) to
facilitate public participation in environmental decision-making, including by protecting the rights of
expression and association; and (c) to provide access to remedies for harm. These obligations have
bases in civil and political rights, but they have been clarified and extended in the environmental
context on the basis of the entire range of human rights at risk from environmental harm (see A/
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HRC/25/58, paras. 29-43). They are also supported by provisions in international environmental
instruments, including principle 10 of the 1992 Rio Declaration on Environment and Development.

1. Assessing and providing information

51.

52.

53.

54.

The Universal Declaration of Human Rights and the International Covenant on Civil and Political
Rights provide that the right to freedom of expression includes the freedom to seek, receive and
impart information. The right to information is also critical to the exercise of other rights, and human
rights bodies have stated that to protect human rights from infringement through environmental
harm, States should provide access to environmental information and provide for the assessment
of environmental impacts that may interfere with the enjoyment of human rights.

At the international level, States have adopted an exemplary practice in the assessment and
provision of information about climate change. Through the Intergovernmental Panel on Climate
Change, States have provided for expert assessments of the scientific aspects of climate change,
the vulnerability of socioeconomic and natural systems, and options for mitigation of and adaptation
to climate change. By regularly publishing detailed reports summarizing the state of scientific and
technical knowledge, the Panel has given Governments and people around the world information
about the effects of climate change and the consequences of various approaches to addressing it.

States have also recognized the importance of undertaking assessments and providing information
about climate change at the national level. Article 6 (a) of the United Nations Framework Convention
on Climate Change requires its parties to promote and facilitate educational and public awareness
programmes, as well as public access to information, and article 12 of the Paris Agreement calls on
its parties to cooperate in taking measures to enhance such measures. UNEP describes the efforts by
many States to assess the impacts of climate change and to make this information publicly available.®
States that have not yet adopted such policies should do so, with international assistance if necessary.

In particular, the Special Rapporteur agrees with the suggestion of UNEP that wherever possible States
should assess the climate effects of major activities within their jurisdiction, “such as programmatic
decisions about fossil fuel development, large fossil fuel-fired power plants, and fuel economy
standards”.™ Such assessments should include the transboundary effects of the activities. But
even with respect to the effects of climate change that are felt within a State, assessments are an
important method of clarifying impacts, especially on vulnerable communities, and thereby providing
a basis for adaptation planning, as article 7 (9) of the Paris Agreement recognizes. 55. Assessments
and public information are also important with respect to actions designed to alleviate the effects
of climate change. As noted above, the obligations of States to respect and protect human rights
apply with no less force when they are taking mitigation or adaptation measures. Article 4 (1) (f)
of the United Nations Framework Convention on Climate Change encourages its parties to employ
impact assessments of such measures with a view to minimizing adverse effects on the economy,
on public health and on the quality of the environment.

Report of the Special Rapporteur on the adverse effects of the illicit
movement and dumping of toxic and dangerous products and wastes
on the enjoyment of human rights, Okechukwu Ibeanu, on the right to
information and participation, A/HRC/7/21, 18 February 2008

[.]

31.

The Special Rapporteur has decided to focus the present report on the importance of the right to
information and participation in relation to his mandate. He continues to receive information and
communications with regard to the violation of the right to information in environmental matters.
Trends show that States, corporations and other private entities generally do not share vital

18 UNEP report, p. 34
9 Ibid., p. 16
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information about the potential effects of pollution and irreversible damage to the environment until
an incident has occurred. In such cases and when an incident has occurred, the relevant authorities
and/or actors are often reluctant to disclose information of vital importance to the victims and their
defence. Such information is either withheld, falsified, provided after a delayed amount of time
or given piecemeal in order to confuse or be deemed unusable. Governmental authorities often
justify this behaviour on national security grounds, transnational corporations for considerations
of trade secrecy.

32. The Special Rapporteur considers that the right to information and participation are both rights in
themselves and also essential to the exercise of other rights, such as the right to life, the right to
the highest attainable standard to health and the right to adequate food, among others. Lack of
information denies people the opportunity to develop their potential to the fullest and realize the full
range of their human rights.

33. The Special Rapporteur considers the right to information and participation highly relevant in the
context of the adverse effects of the illicit movement and dumping of toxic and dangerous products
on the environment and on the enjoyment of basic human rights. Public access to information when
requested and the obligation of public authorities to disclose and inform, irrespective of requests,
are imperative for the prevention of environmental human rights problems and the protection of
the environment.

34. The Special Rapporteur notes that there are many cases that have been brought to his attention
of disputes between citizens and Governments in developing countries and between developing
countries and transnational corporations over the movement of toxic and dangerous products and
wastes. Disputes often arise owing to a lack of information or the failure of the State or of corporations
to ensure full disclosure of the potential dangers of activities carried out by those corporations to
individuals, communities and the environment. He notes that, in many cases, even Governments
claim not to have access to the necessary information on the potential dangers to human beings
and the environment.

35. The Special Rapporteur would like to stress that the responsibility of States is particularly important
when dealing with the issue of toxic waste, including the disposal of nuclear wastes, and the
production or use of pesticides, chemical products and toxins because of the dangers to the health
and well-being of human beings that they pose.

36. National security, “trade secrets”, the principle of confidentiality of matters sub iudice, or other grounds
invoked against reasonable requests for information on toxic and dangerous products and wastes
must be applied with caution. The Special Rapporteur stresses that Governments may only invoke
such grounds insofar as they are in conformity with the relevant derogation or limitation clauses of
international human rights instruments. The use of such concepts must be regularly reviewed to
ensure that the public’s right to information is not unduly restricted.

37. The Special Rapporteur considers it important that individuals, communities and neighbouring countries
have information regarding hazardous materials and conditions at industrial facilities located in their
vicinity in order to undertake disaster risk reduction and preparedness wherever there is a danger
of large-scale industrial accidents, like those in Chernobyl and Bhopal. Individuals, communities
and neighbouring countries must have information regarding the full extent of environmental impact
of proposed development projects in their regions in order to participate meaningfully in decisions
that could expose them to increased pollution, environmental degradation and other such effects.
Individuals, communities and neighbouring countries must have information regarding pollutants
and wastes associated with industrial and agricultural processes. The Special Rapporteur considers
it a clear duty of the State to disclose such information.

38. Indeveloping countries, the Special Rapporteur notes the frequent violation of the right to information
regarding the transboundary movement of wastes and dangerous products. Among other things, the

40 See the final report of the Special Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities (E/
CN.4/Sub.2/1994/9), para. 213.
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Special Rapporteur notes with great concern that toxic wastes and dangerous products are often not
labelled in the local language, which further exposes the population to severe health and environmental
risks. In addition, it must be mentioned that hazardous products and wastes in developing nations
are frequently dumped in rural and isolated areas, where there is a high prevalence of illiteracy and
inadequate information.

Widespread political instability in many developing countries means that vital information that is necessary
to the health, environment and well-being of the population is often withheld from the public, apparently
on the grounds that it is necessary to uphold national security, and prevent civil unrest. In his previous
report to the Council (A/HRC/5/5), the Special Rapporteur stated that one of the consequences of
armed conflicts was the trafficking of dangerous products and wastes and their illicit dumping. Armed
conflicts can also have a negative impact on the right to information and participation, which in turn
increases the likelihood that toxic wastes and products will be illicitly moved and dumped.

Although the media could play an indispensable role in information dissemination in communities,
countries and regions, as well as both the rural and urban areas about the illegal movement of
hazardous products and wastes, it is often the case in developing countries that the freedom of the
press is severely curtailed or simply does not exist.

The rights to information and participation, and their particular importance for both human rights and
environment matters, are, however, well reflected in the international legal framework, in both human
rights law and environmental law. Some basic elements of that legal framework and the importance
of monitoring mechanisms are described below.

International instruments

The right to information is frequently presented as an individual and group right that constitutes
an essential feature of democratic processes and of the right to participation in public life. Article
19 of the Universal Declaration of Human Rights states that everyone has the right to freedom of
opinion and expression; that right includes freedom to hold opinions without interference and to
seek, receive, and impart information and ideas through any media and regardless of frontiers.
Article 21 of the Declaration would be rendered meaningless unless individuals and groups have
access to relevant information on which to base the exercise of the vote or otherwise express the
will of the people.

The right as a legally binding treaty obligation is enshrined in article 19 of the International Covenant
on Civil and Political Rights. Article 19 (2) stipulates that everyone should have the right to freedom
of expression; that right should include freedom to seek, receive and impart information and ideas
of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice. Article 19 (3) does allow certain restrictions, but they should only be such
as are provided by law and are necessary (a) for the respect of the rights and reputations of others;
(b) for the protection of national security or of public order, or of public health and morals. Article
25 of the Covenant in turn prescribes that every citizen should have the right and the opportunity to
take part in the conduct of public affairs.

While there are no explicit references in the core international human rights treaties to the right to
information and participation with regard to environmental matters, the Special Rapporteur would
like to recall that the Rio Declaration on Environment and Development'#! focused on the right
to information, participation and remedies with regard to environmental conditions. Principle 10
of the Rio Declaration stipulates that participation of all concerned citizens should be practised
when environmental issues are concerned. At the national level, it calls for each individual to have
appropriate access to all appropriate information concerning the environment held by public
authorities, including information on hazardous materials and activities in their communities, and
the opportunity to participate in decision-making processes. It further calls upon States to facilitate

41 Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992, vol. |, Resolutions Adopted
by the Conference (United Nations publication, Sales No. E.93.1.8 and corrigendum), resolution 1, annex I.
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and encourage public awareness and participation by making information widely available. It
further calls upon States to ensure that access to judicial and administrative proceedings, including
redress and remedy, is provided.

Principle 18 of the Declaration calls upon States to immediately notify other States of any natural
disasters or other emergencies that are likely to produce sudden harmful effects on the environment
of those States. It reminds States that efforts should be made by the international community to help
States that are afflicted by such calamities. Principles 20, 21 and 22 call for the wide participation
of women, youth, indigenous peoples and other communities in protecting the environment and
fostering development.

Article 15 (2) of the Rotterdam Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade of 10 September 19982 requires each
State party to ensure, to the extent practicable, that the public has appropriate access to information
on chemical handling and accident management and on alternatives that are safer for human health
or the environment than the chemicals listed in annex Il to the Convention.

The Stockholm Convention on Persistent Organic Pollutants of 22 May 2001 aims at protecting
human health and the environment from persistent organic pollutants. Article 10 (i) provides that
each party should, within its capabilities, promote and facilitate provision to the public of all available
information on persistent organic pollutants and ensure that the public has access to public
information and that the information is kept up to date. The Convention also calls for education and
public awareness programmes to be developed, in particular for women, children and the poorly
educated (art. 10 (1) (c)). Parties to the Convention are also obligated to make accessible to the
public, on a timely and regular basis, the results of their research, development and monitoring
activities pertaining to persistent organic pollutants (art. 11 (2) (e)). The Convention stipulates
that, although parties that exchange information pursuant to the Convention should protect any
confidential information, information on health and safety of humans and the environment should
not be regarded as confidential (art. 9 (5)).

The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal sets out obligations for the exchange of information for both the State concerned
and interested parties. In article 4 (2) (f), the Convention clearly requires that information about
a proposed transboundary movement of hazardous wastes and other wastes be provided to the
States concerned and that it clearly state the effects of the proposed movement on human health
and the environment. In article 4 (2) (h), it encourages cooperation through activities with other
parties and/or interested organizations for the dissemination of information on transboundary
movements in order to improve environmentally sound management and to work towards the
prevention of illegal traffic. Article 13 (1) provides that parties to the Convention should ensure
that, should an accident occur during the transboundary movement of wastes and other wastes
or their disposal and that is likely to present risks to human health and the environment in other
States, those States are immediately informed.*?

The Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters, signed in Aarhus, Denmark, on 25 June 1998, takes a very
comprehensive approach to the recognition of the importance of the right to information and public
participation. As at 17 September 2007, there were 41 parties to the Convention. Although it was
open for signature only to State members of the Economic Commission for Europe and those with
consultative status with it (art. 17), article 19 of the Convention opens the door to accession by
other States on the condition that they are members of the United Nations and that the accession
is approved by the meeting of the parties to the Convention. In the preamble, it states that “every
person has the right to live in an environment adequate to his or her health and well-being, and the
duty, both individually and in association with others, to protect and improve the environment for the
benefit of present and future generations”. In the following paragraph, it states that, in order to be
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Available from www.pic.int.
The text of the Convention is available from the Basel Convention website, www.basel.int.
The text of the Convention is available from the website of the Economic Commission for Europe, www.unece.org.
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able to assert that right and observe that duty, citizens must have access to information, be entitled
to participate in decision-making and have access to justice in environmental matters, and, in that
regard, citizens may need assistance in order to exercise their rights.

Articles 4 and 5 of the Convention obligates States parties to collect and publicly disseminate
information, and to make such information available to the public in response to requests. Each
party to the Convention is to publish a national report on the state of the environment every three
to four years. In addition to the national report, the party is obliged to disseminate legislative and
policy documents, treaties and other international instruments relating to the environment. Each
party must ensure that public authorities, upon request, provide environmental information to a
requesting person without the latter having to state an interest. Information should be made public
within one month, or, in exceptional cases, in not more than two months (art. 4 (2)). In addition to
providing information on request, each State party must be proactive, ensuring that public authorities
collect and update environmental information relevant to their functions. This requires States parties
to establish mandatory systems to obtain information on proposed and existing activities which
could significantly affect the environment. (art. 5 (1)). The Convention does provide for a number
of exceptions in article 4 (4) to the duty to inform, in the light of other political, economic and legal
considerations, but they are to be interpreted in a restrictive way and take into account the public
interest served by disclosure.

Public participation is guaranteed by articles 6 to 8 of the Convention. Public participation is required
in regard to all decisions on whether to permit or renew permission for industrial, agricultural and
construction activities listed in annex | to the Convention, as well as other activities which may have
a significant impact on the environment (art. 6 (1) (a)-(b)). The public must be informed in detail
about the proposed activity early in the decision-making process and be given time to prepare and
participate in the decision-making (art. 6 (2)-(3)). In addition to providing for public participation
in decisions on specific projects, the Convention calls for public participation in the preparation of
environmental plans, programmes, policies, laws and regulations (arts. 7 and 8).

Regional Instruments

d) Latin America and the Caribbean

Article 13 (1) of the American Convention on Human Rights of 1969 states that “everyone has the
right to freedom of thought and expression. This right includes freedom to seek, receive, and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form
of art, or through any other medium of one’s choice”.

Principle 4 of the Inter-American Declaration of Principles on Freedom of Expression, approved
by the Inter-American Commission on Human Rights in October 2000, specifically recognizes that
“access to information held by the State is a fundamental right of every individual. States have the
obligation to guarantee the full exercise of this right. This principle allows only exceptional limitations
that must be previously established by law in case of a real and imminent danger that threatens
national security in democratic societies”.

On 10 June 2003, the Organization of American States (OAS) General Assembly adopted a
resolution on access to public information: strengthening democracy. In its resolution, OAS
considers that access to public information is a requisite for the very functioning of democracy,
greater transparency, and good governance. It also reaffirms that everyone has the freedom to
seek, receive, have access to and impart information and that access to public information is a
requisite for the very exercise of democracy.

The Special Rapporteur notes that, although the list of standards mentioned above is not exhaustive