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Prologue 

This issue of the Newsletter discusses three topics: Lake Titicaca-integrated international 
management of a binational lake; Draft Articles of the Law of the non-navigational uses of 
international watercourses; and the Task Force on the responsibility and liability of the ECH 
Committee on Environmental Policy. 

The case of Lake Titicaca is probably the first attempt at integrated international management 
of a binational lake in Latin America. The case commends itself to the readership with some 
interesting technical and legal features, particularly the agreement between Bolivia and Peru to 
subject the Lake to a regime of joint ownership. The article in this issue is based on the joint 
efforts of the two countries through the Autonomous Binational Authority for the System of 
Titicaca, Desaguadero, Poopo and Salar (the Authority has been generously supported by the 
European Economic Community) and on recent work by ECLAC. 

The Draft Articles of the Law of the Non-Navigational Uses of International Watercourses may 
be particularly relevant to our readers. A summary of the Articles and comments is presented. 
The Draft Articles reflect the state of the art in matters of international law regarding rivers, and 
they have also been recommended as the basis for a Convention on the subject by the 
International Law Commission. Articles that are self-explanatory have been reproduced 
verbatim. 

The third item is a summary of the report of the Task Force on Responsibility and Liability of 
the Committee on Environmental Policy of the Economic Commission for Europe. It has two 
main points of interest to the readership. One: Europe and its Economic Commission are at the 
forefront of environmental management of transboundary resources. Two: with the globalization 
process, water being a preferred carrier of externalities, there is an urgent world-wide need for 
laws that are efficient, effective and also equitable. 

I. Titicaca-Poopo-Salar System Studv: A Binational Master Plan under wav' 

The Titicaca system is shared by Peru and Bolivia. Following the floods and droughts of 1983 
and 1986-89, both Peru (ALA/86/3) and Bolivia (ALA/87/23) signed agreements with the 
European Community to conduct a study and establish a Global Binational Master Plan for the 
prevention and mitigation floods, and for the usage of the waters of Lakes Titicaca and Poopo, 
the Desaguadero River and the Copaisa Salt Lake System. 

From Plan Director Global Binacional: Cuenca Titicaca, Desaguadero, Poopo, Salar. 
Autoridad Binacional Autonoma de la Cuenca del Sistema TDPS. La Paz Bolivia. No 
printing date, and also From Miguel Solanes, Informe Preliminar de MisiOn ComitO de 
Transition de la Autoridad de Transition del Lago Titicaca. Division de Ambiente y 
Recursos Naturales, ComisiOn Economica para la America Latina, Febrero de 1995. 
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These lakes and river form a closed system within the two basin states which therefore are 
strongly dependent on each other for the sustainable utilization of the resources. 

Under the surveillance of a Binational Commission (SUBCOMILAGO), special lake projects 
(PELT) were created in La Paz, Bolivia and Puno, Peru. Various studies were prepared 
including maps of the geology, geomorphology, climatology and hydrology of the area. Research 
was done on soil coverage and capacity, water quality, bathometry and topography within the 
system. A model was projected from this information to serve as a basis for management 
programs and activities. Socio-economic and environmental diagnoses were also done. 

Current Water Resources: 

Lake Titicaca covers an area of 8400 Km2 and its basin 56,000 Km2. The Lake is the main 
component of the system, with a maximum water level fluctuation of 6.3 meters. It drains 
through the Desaguadero River into Lake Poopo. Erosion is an active threat to the entire basin. 
The capacity of the channel is limited to 200m3/s. Evapo-transpiration in the lake represents over 
90% of the output water, which explains the difficulties in regulating the lake's water level by 
controlling its discharges through the Desaguadero River. The basin gets 1000 m/m of 
precipitation in the upper reaches of the system and only 200 m/m in the southern part. The 
result is high salinity in the southern part of Lake Poopo. Water quality in the tributaries is 
good, but as salinization increases towards the south, flow regulation and drainage systems are 
needed during the dry season. Floods occur in the lower parts of the tributaries and along the 
margins of the Lake and the Desaguadero River, calling for protective measures and regulation 
at high water. 

Socioeconomic Perspectives: 

Both droughts and hailstorms plague the high plateau underlying the system with devastating 
impact on local agriculture. Farmers try to minimize risks by limiting the vulnerability of 
investments. Population is concentrated around the lake, seventy per cent being farmers. Land 
ownership is excessively fragmented. Farming consists mainly of animal husbandry, which 
adversely affects the carrying capacity of the land. However, the area has some relative 
advantages that the binational global Plan hopes to promote through specific measures including: 
consideration of complete productive processes; diminishing climatic risks through the use of 
irrigation; control of environmental degradation through drainage, improvement of grazing 
practices, use of conservationist agricultural practices, rational fishing, and artificial fish 
spawning, fish stocking and development. 

Environmental Diagnosis and Conservation Plans: 

Many factors contribute to the degradation of the system. Vegetation coverage is diminishing 
as a result of overgrazing, burning of fields, and consumption of wood as a primary fuel source. 
Lake Titicaca is losing vegetation, fisheries, and in addition is becoming biologically 
contaminated. Lake Poopo is contaminated with heavy metals and is highly saline. Insufficient 
nutrition, high infant mortality, illiteracy, underemployment and immigration seriously hamper 
the growth of environmental awareness among the population. 
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Several animal species are in danger of extinction, including the nandu, vicuna and the 
chinchilla. 

The Master Plan seeks to expand the range of choices available to the people of the area, by 
providing the tools for water management and environmental conservation. Such tools include 
water regulation, irrigation, environmental research, environmental assessment and regulation, 
drainage, reforestation, creation of biological reserves and other management measures. 

Hydraulic Regulation System Program: 

A number of water regulation activities are envisaged in the Plan. In addition to regulating 
floods, activities are designed to integrate the dual objectives of development and environmental 
conservation. An estimated $US 38 million was spent on the regulation works in the main water 
bodies. However, the Master Plan needs complementary inputs such as basin management, river 
levees, volume control, and efficient water use controls. Implementation and operation of 
waterworks requires careful monitoring. 

Irrigation and Drainage Development Strategy: 

The Master Plan includes a detailed study of four pilot irrigation projects covering a total area 
of 31000 ha. in Lagunillas, 17800 in Huenque, 6600 ha at el Choro, and 18800 ha at Chilahuala. 
Investments for a five year period amount to SUS 120 million. 

The Binational Autonomous Authority: 

The implementation of the Master Plan requires the creation of a binational autonomous 
authority. The authority will secure financing for projects and constitute the locus for 
unanimous decisions regarding the use and management of the TDPS system resources. 

Legal and Institutional Framework: 

In 1955 Peru and Bolivia signed a Preliminary Convention for the Study and the Development 
of the Waters of Lake Titicaca. The Convention subscribed to the principle of common 
development of the resources of the lake. It stressed the need for appropriate technical survey 
and socioeconomic assessment. 

An "Agreement for a Preliminary Economic Study of the Use of the Waters of Lake Titicaca" 
was subsequently entered into. It was ratified by Peru in 1957 and by Bolivia in 1987. This 
agreement is the cornerstone of sustainable development of the area and has far-reaching 
implications for the joint development and conservation of the system's resources. 

Salient points of the agreement are, first of all the acknowledgement of exclusive and indivisible 
co-ownership of the waters of the lake. From the legal point of view, joint ownership is an 
important step beyond the recognition of common interests. Further important points in the 
agreement are the reiteration of the principle of common development; the preservation of flows 
and volumes, navigation and fisheries; the establishment of preliminary intrinsic values; and the 
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equal distribution of such values between the parties. Joint negotiations and equitable distribution 
further illustrate the understanding between the parties. 

Reversal notes, exchanged on July 15, 1987, continued with the development of the 
understanding of the parties, the guiding principle being the preservation of the ecosystem of the 
Lake Titicaca region. 

Additional reversal notes (of 12 December 1992 and of 18 May and 15 June 1993) confirmed 
agreement to establish a Binational Authority responsible for the implementation of the 
Binational Master Plan of the Titicaca-Desaguadero-Poopo-Salar de Copaisa System. The 
Authority is a legal person, binational under international law, and capable of autonomous 
technical, financial, administrative and economic management. Its statutes require the approval 
of the governments of the two countries. 

The objectives of the Authority are to develop and conduct programmes and projects, and to 
enact normative regulations for the management, control and protection of the Basin system 
within the terms of the binational Master Plan, as well as and future plans and projects, all with 
the approval of the parties. 

The Authority has broad functions including maintenance of an information system, which 
sustains the Plan, and ensuring conformity of all developments and activities within the basin 
with managerial and legal regulations and with the Plan itself. Other important functions include 
harmonization of legislation. 

The adoption and approval of the Master Plan is currently handled by a Transitional Committee 
supported by national technical committees under the Ministry of Foreign Affairs in respective 
country. 

II The Law on the Non-Navigational Uses of International Watercourses.2 

At its 46th session (1994) the International Law Commission adopted the final text of a set of 
33 draft articles on the law of the non-navigational uses of international watercourses, and a 
resolution on confined transboundary groundwater. The Commission decided to recommend the 
draft articles and the resolution to the General Assembly. It recommends the elaboration of a 
convention by the Assembly, or by an international conference of plenipotentiaries, on the basis 
of the draft articles. The draft articles are as follows: 

Part I. Introduction 
Article 1 

Scope of the Present Articles 

2. From Report of the International Law Commission on the Work of its forty-sixth session, 
Supplement NolO (A/49/10), p. 195. 
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The article applies to uses of international watercourses and of their waters for purposes other 
than navigation and to measures of conservation and management related to the uses of such 
watercourses and their waters. 

Navigation would not be within the scope of the articles, except in so far as other uses affect 
navigation or are affected by it. 

The term uses is broad, including all uses, with the exception of navigation. It comprises the 
watercourses and their waters. References, further in the text, to international watercourses, 
should be read as including the waters thereof. The articles apply not only to uses of waters still 
in the watercourse but also to uses of waters diverted therefrom. 

Measures of conservation and management includes those taken to deal with degradation of water 
quality, water pollution, but also those aimed at solving other problems, such as those related 
to living resources, salt water intrusion, flood control, erosion, and sedimentation. Also 
included are the various forms of cooperation, institutionalized or not, related to the 
institutionalization, development, conservation and management of international watercourses 
and promotion of the optimal utilization thereof. 

Paragraph 2 of the article recognizes that the exclusion of navigational uses from the scope of 
the present articles can not be complete. 

Article 2 
Use of terms 

For the purpose of the articles international watercourse means a watercourse, parts of which 
are situated in different states; watercourse is a system of surface and groundwaters constituting 
by virtue of their physical interrelationship a unitary whole, and normally flowing into a 
common terminus; watercourse state means a state in whose territory part of an international 
watercourse is situated. The word situated is used in the understanding that the waters of an 
international watercourse are in constant motion. 

The components of the system include surface and groundwaters; encompassing rivers, lakes, 
aquifers, glaciers, reservoirs and canals. If they are interrelated they are part of the 
watercourse. 

Confined groundwaters are not included in the term watercourse, although some members of the 
commission considered that if they are intersected by an international boundary they should be 
included. Others proposed a separate study on the subject. The use of the word normally in the 
text intends to reflect modern knowledge on the complexities of water movement as well as 
specific cases such as the Mekong, the Nile and other rivers. 

The use of the term river systems is not new. It is found in the Treaty of Versailles, in the 
decision on the Oder Case, in the 1921 Danube Convention, which includes canals into the 
notion of system and in more recent treaties. More recent treaties have used the words water 
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systems, or systems of rivers, like the Indus Treaty of 1960, which also adds a broad definition 
of the term tributary. 

Article 3 
Watercourse Agreements 

Watercourse states can enter into watercourse agreements applying and adjusting the provisions 
of the articles to the characteristics and uses of a particular international watercourse or parts 
thereof. Watercourse agreements shall define the waters to which they apply. They may be 
entered into with respects to an entire watercourse, parts thereof, or a particular project, 
program or use, provided that the agreement does not adversely affect to a significant extent the 
use by one or more other watercourse states of the waters of the watercourse. Adjustments or 
applications of the provisions of the articles shall be consulted by watercourse states with a view 
to negotiate in good faith for the purpose of concluding a watercourse agreement or agreements. 

The Draft Articles constitute a framework agreement, to be tailored to the characteristics of the 
watercourse, with the benefit of general legal principles concerning the use of the watercourse. 
The Convention on the Development of Hydraulic Power Affecting more than one State 
(Geneva, 9/12/1923) is an example of such approach. 

The draft endorses the use of the entire whole of a watercourse as a reference unit for 
international watercourse agreements. Yet, it points out that states often resort to agreements 
including only portions of watercourses, or specific programs or projects. 

Often, particular agreements include only some of the watercourse states riparian to an 
international watercourse. Such agreements are not to a significant extent adversely affect other 
watercourse states, not parties to the agreement. The expression to a significant extent means 
that the adverse effect can be established by objective evidence and implies a real impairment 
of use. Previous drafts used the term appreciable instead of significant. Significant has been 
preferred to prevent conflicts of interpretation. However, the draft is careful to state that the 
change of terms does not imply that the applicable standard has been raised. Significant does 
not mean that the adverse effect must be substantial. 

Water course states are not required to reach an agreement before using the waters of an 
international watercourse. Such requirement would be tantamount to vest a veto power on the 
state not entering into a treaty. However, states are obliged to consult in good faith when 
dealing with fresh water resources, as explicitly stated in the Lanoux case. In this case the 
obligation to negotiate in good faith was acknowledged by France not only under the Treaty of 
Bayonne and its Additional Act, but also as a principle to be derived from authorities. 

Article 4 
Parties to a Watercourse Agreement 

Watercourse states are entitled to participate in the negotiation of, and to become a party to, 
any watercourse agreement that applies to the watercourse as a whole, as well as to participate 
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in any relevant negotiation. States likely to be affected to a significant extent by treaties or 
activities not related to the entire water course are entitled to participate in consultations on, and 
the negotiation of, agreements, to the extent that they are likely to be affected, and to become 
parties thereto. 

The right of a watercourse state to become a party to negotiations and consultations is qualified 
bv the extent that its use is likely to be affected. The right to become a party to an agreement 
is not similarly qualified because of the technical problem of a state becoming a party to a part 
of an agreement. This matter would most appropriately be dealt with on case per case basis. 

Article 5 
Equitable and reasonable utilization and participation 

Watercourse states shall in their respective territories utilize an international watercourse in an 
equitable and reasonable manner. 

The watercourse shall be utilized with a view to attaining optimal utilization thereof and benefits 
therefrom consistent with adequate protection of the watercourse. 

Watercourse states participate in the use, development and protection of an international 
watercourse in a equitable and reasonable manner. Such participation includes both the right to 
utilize and the duty to cooperate in the development and protection thereof as provided in the 
present articles. 

Every state has a right to utilize an international watercourse in a reasonable and equitable 
manner, not exceeding their rights, and not depriving other watercourse states of their rights to 
equitable utilization. 

Optimal utilization does not mean maximum use, the most technologically efficient use, or the 
most monetary valuable use, much less short term gain at the expense of long term loss. Rather, 
it entails maximum possible benefits for all watercourse states and achieving the greatest possible 
satisfaction of their needs. It implies integrated water use, considering environmental, economic 
and social factors, in line with the principle of sustainability. 

The principle of equitable utilization and participation in the utilization, protection and 
development of the waters of an international watercourse is supported by authorities, treaties, 
international organizations and case law. The commentary of the ILC to the draft articles 
supports the proposal with numerous examples of the application, validity, and acceptance of the 
principle. 

Article 6 
Factors relevant to equitable and reasonable utilization 

Utilization in an equitable and reasonable manner requires taking into consideration all relevant 
factors and circumstances, including: (note that the listing is not taxable, but indicative) natural 
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factors; social and economic needs; population dependent on the watercourse; effects of use by 
one watercourse state on other watercourse states; existing and potential uses of the watercourse; 
conservation, protection, development and economy of use of the water resources of the 
watercourse and the costs of measures taken to such effect; availability of alternatives of 
corresponding value. 

Watercourse states concerned shall, when the need arises, enter into consultations in a spirit of 
cooperation, for the application of art. 5 or the first paragraph of art. 6. 

The factors or circumstances listed are assigned no priority, since their importance or relevance 
can vary with different areas or cases. "Economy of use" refers to the avoidance of unnecessary 
waste. The factors to be considered in defining what a reasonable and equitable utilization or 
share is have been addressed by the Helsinki Rules of the International Law Association; by 
statements or documents from governments (see for example Memorandum of the US State 
Department of April 21, 1958), and by international bodies and meetings. 

Article 7 
Obligation not to cause significant harm 

Watercourse states shall use due diligence to utilize the waters of international watercourses in 
such a way not to cause significant harm to other watercourse states. 

Where, despite the exercise of due diligence significant harm is caused to other watercourse state 
the state whose use causes the harm, shall in the absence of agreement to such use consult with 
the state suffering such harm over: a) the extent to which the use is equitable and reasonable 
taking into account the factors listed in art. 6; b) the question of ad-hoc adjustments to its 
utilization designed to eliminate or mitigate any such harm caused and, where appropriate, the 
question of compensation. 

While states must exercise due diligence (obligation of conduct, not of result, with no strict 
liability involved) in preventing the causation of significant harm, the fact of causing significant 
harm does not necessarily mean that the use causing the harm is unequitable. The use causing 
the harm may be considered part of the equitable entitlement of the state causing the harm. In 
such cases the guiding principle will, therefore, generally be, the rule of equitable and 
reasonable utilization. The criterion is prudent. Otherwise any utilization causing some measure 
of significant harm (and many, if not most, would) would stand to be condemned. 

The obligation of due diligence not to cause significant harm can be deemed breached when the 
acting state intentionally or negligently causes the event which had to be prevented or has 
intentionally or negligently not prevented others in its territory from causing that event, or has 
abstained from abating it. Therefore "the state can be responsible for not enacting necessary 
legislation....for not enforcing its laws.... or for not preventing or terminating an illegal activity, 
or for not punishing the person responsible for it"(ILC report p. 237). 

Obligations of due diligence result from different treaties and multilateral conventions. They 
have been recognized by Switzerland, when it failed to require safety measures to a 
pharmaceutical company which polluted the Rhine River. The obligation is infringed if a 
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country knew or ought to have known that a particular use of a watercourse would cause 
significant harm to other watercourse state. 

The burden of proof to establish that a use is equitable and reasonable lies with the state whose 
use of the watercourse is causing significant harm. A use causing significant harm to human 
health and safety is understood to be inherently inequitable and unreasonable. In some cases not 
all reasonable and equitable uses might be possible to their full extent. A balancing of interests 
is required (Wurtenberg and Prussia Vs.Baden, 1927). 

The net benefits of hydrologic regions common to more than one national jurisdiction are to be 
share equitably by the nations concerned. 

Article 8 
General obligation to cooperate 

Watercourse states shall cooperate on the basis of sovereign equality, territorial integrity, and 
mutual benefit in order to attain optimal utilization and adequate protection of an international 
watercourse. 

Article 9 
Regular Exchange of Data and Information 

States shall regularly exchange available data. Should requested data not be available the 
requested state may condition compliance to payment of reasonable costs of collection and 
processing of data. 

Article 10 
Relationships between different kinds of uses 

In the absence of agreements to the contrary no use of an international watercourse enjoys 
inherent priority over other uses. Conflicts shall be resolved with reference to the principles of 
arts. 5 to 7, with special regards being given to the requirements of vital human needs. 

Article 11 
Information concerning planned measures 

Watercourse states shall exchange information and consult each other on the possible effects of 
planned measures on the condition of international watercourses. 

Article 12 
Notification concerning planned measures with possible adverse effects 

Before implementing or permitting the implementation of planned measures which may have a 
significant adverse effects upon other watercourse states, watercourse states shall provide timely 
notification thereof. Such notification shall be accompanied by available technical data and 
information in order to enable the notified state to evaluate the possible effects of the planned 
measures. 
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Article 13 
Period to reply the notification 

The period to reply the notification is six months, which can be extended for an other six months 
at the request of the notified state. Watercourses states can agree on periods different than the 
ones set out by the article. 

Article 14 
Obligations of the notifying state during the period for reply 

The notifying state shall cooperate with the notified state/s by providing, on request, with any 
additional data and information that is available and necessary for the adequate evaluation of the 
planned measures, and shall not implement or permit the implementation of the planned 
measures without the consent of the notified state. 

Article 15 
Reply to notification 

1. The notified States shall communicate their findings to the notifying State as early as 
possible. 

2. If a notified State finds that implementation of the planned measures would be 
inconsistent with the provisions of articles 5 or 7, it shall communicate this finding to the 
notifying State within the period applicable pursuant to article 13, together with a 
documented explanation setting forth the reasons for the finding. 

Article 16 
Absence of reply to notification 

1. If, within the period applicable pursuant to article 13, the notifying State receives no 
communication under paragraph 2 of article 15, it may, subject to its obligations under 
articles 5 and 7, proceed with the implementation of the planned measures, in accordance 
with the notification and any other data and information provided to the notified States. 

2. Any claim to compensation by a notified State which has failed to reply my be offset by 
the costs incurred by the notifying State for action undertaken after the expiration of the 
time for a reply which would not have been undertaken if the notified State had objected 
within the period applicable pursuant to article 13. 

Article 17 
Consultations and negotiations concerning planned measures 
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1. If a communication is made under paragraph 2 of article 15, the notifying State and the 
State making such communication shall enter into consultations and, if necessary, 
negotiations with a view to arriving at an equitable resolution of the situation. 

2. The consultations and negotiations shall be conducted on the basis that each State must 
in good faith pay reasonable regard to the rights and legitimate interests of the other 
State. 

3. During the course of the consultations and negotiations, the notifying State shall, if so 
requested by the notified State at the time it makes the communication, refrain from 
implementation or permitting the implementation of the planned measures for a period 
not exceeding six months. 

Article 18 
Procedures in the absence of notification 

1. If a watercourse State has serious reason to believe that another watercourse State is 
planning measures that may have a significant adverse effect upon it, the former State 
may request the latter to apply the provisions of article 12. The request shall be 
accompanied by a documented explanation setting forth its reasons. 

2. In the event that the State planning the measures nevertheless finds that it is not under 
an obligation to provide a notification under article 12, it shall so inform the other State, 
providing a documented explanation setting forth the reasons for such finding. If this 
finding does not satisfy the other State, the two States shall, at the request of that other 
State, promptly enter into consultations and negotiations in the manner indicated in 
paragraphs I and 2 of article 17. 

3. During the course of negotiations and consultations, the state planning the measures, shall 
if so requested by the other state at the time it requests the initiation of consultations and 
negotiations , refrain from implementing or permitting the implementation of those 
measures for a period not exceeding six months. 

Article 19 
Urgent implementation of planned measures 

1. In the event that the implementation of planned measures is of the utmost urgency in 
order to protect public health, public safety or other equally important interests, the State 
planning the measures may, subject to articles 5 and 7, immediately proceed to 
implementation, notwithstanding the provisions of article 14 and paragraph 3 of article 
17. 

2. In such cases, a formal declaration of the urgency of the measures shall be communicated 
to the other watercourse States referred to in article 12 together with the relevant data 
and information. 
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3. The State planning the measures shall, at the request of any of the States referred to in 
paragraph 2, promptly enter into consultations and negotiations with it in the manner 
indicated in paragraphs 1 and 2 of article 17. 

Article 20 
Protection and preservation of ecosystems 

Watercourse States shall, individually or jointly, protect and preserve the 
ecosystems of international watercourses. 

% 

Article 21 
Prevention, reduction and control of pollution 

1. For the purposes of this article, "pollution of an international watercourse" means any 
detrimental alteration in the composition or quality of the waters of an international 
watercourse which results directly or indirectly from human conduct. 

2. Watercourse States shall, individually or jointly, prevent, reduce and control pollution 
of an international watercourse that may cause significant harm to other watercourse 
States or to their environment, including harm to human health or safety, to the use of 
the waters for any beneficial purpose or to the living resources of the watercourse. 
Watercourse States shall take steps to harmonize their policies in this connection. 

3. Watercourse States shall, at the request of any of them, consult with a view to 
establishing lists of substances, the introduction of which into the waters of an 
international watercourse is to be prohibited, limited, investigated or monitored. 

Article 22 
Introduction of alien or new species 

Watercourse States shall take all measures necessary to prevent the introduction of 
species, alien or new, into an international watercourse which may have effects 
detrimental to the ecosystem of the watercourse resulting in significant harm to other 
watercourse States. 

Article 23 
Protection and preservation of the marine environment 

Watercourse States shall, individually or jointly, take all measures with respect to an 
international watercourse that are necessary to protect and preserve the marine 
environment, including estuaries, taking into account generally accepted international 
rules and standards. 
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Article 24 
Management 

1. Watercourse States shall, at the request of any of them, enter into consultations 
concerning the management of an international watercourse, which may include the 
establishment of a joint management mechanism. 

2. For the purposes of this article, "management" refers, in particular, to: 

(a) planning the sustainable development of an international watercourse and 
providing for the implementation of any plans adopted; and 

(b) otherwise promoting rational and optimal utilization, protection and 
control of the watercourse. 

Article 25 
Regulation 

1. Watercourse States shall cooperate, where appropriate, to respond to needs or 
opportunities for regulation of the flow of the waters of an international watercourse. 

2. Unless otherwise agreed, watercourse States shall participate on an equitable basis in the 
construction and maintenance or defrayal of the costs of such regulation works as they 
may have agreed to undertake. 

3. For the purposes of this article, "regulation" means the use of hydraulic works or any 
other continuing measure to alter, vary or otherwise control the flow of the waters of an 
international watercourse. 

Article 26 
Installations 

1. Watercourse States shall, within their respective territories, employ their best efforts to 
maintain and protect installations, facilities and other works related to an international 
watercourse. 

2. Watercourse States shall, at the request of any of them which has serious to believe that 
it may suffer significant adverse affects, enter into consultations with regard to:o 

(a) the safe operation or maintenance of installations, facilities or other works 
related to an international watercourse; or 

(b) the protection of installations, facilities or other works from wilful or 
negligent acts or the forces of nature. 
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Article 27 
Prevention and mitigation of harmful conditions 

Watercourse States shall, individually or jointly, take all appropriate measures to prevent 
or mitigate conditions that may be harmful to other watercourse States, whether resulting 
from natural causes or human conduct, such as flood or ice conditions, water-bome 
diseases, siltation, erosion, salt-water intrusion, drought or desertification. 

Article 28 
Emergency situations 

1. For the purposes of this article, "emergency" means a situation that causes, or poses an 
imminent threat of causing, serious harm to watercourse States or other States and that 
results suddenly from natural causes, such as floods, the breaking up of ice, landslides 
or earthquakes, or from human conduct, such as industrial accidents. 

2. A watercourse State shall, without delay and by the most expeditious means available, 
notify other potentially affected States and competent international organizations of any 
emergency originating within its territory. 

3. A watercourse State within whose territory an emergency originates shall, in cooperation 
with potentially affected States and, where appropriate, competent international 
organizations, immediately take all practicable measures necessitated by the 
circumstances to prevent, mitigate and eliminate harmful effects of the emergency. 

4. When necessary, watercourse States shall jointly develop contingency plans for 
responding to emergencies, in cooperation, where appropriate, with other potentially 
affected States and competent international organizations. 

Article 29 
International watercourses and installations 

in time of armed conflict 

International watercourses and related installations, facilities and other works shall enjoy 
the protection accorded by the principles and rules of international law applicable in 
international and internal armed conflict and shall not be used in violation of those 
principles and rules. 
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Article 30 
Indirect procedures 

In cases where there are serious obstacles to direct contacts between watercourse States, 
the States concerned shall fulfil their obligations of cooperation provided for in the 
present articles, including exchange of data and information, notification, communication, 
consultations and negotiations, through any indirect procedure accepted by them. 

Article 31 
Data and information vital to national 

defence or security 

Nothing in the present articles obliges a watercourse State to provide data or information 
vital to its national defence or security. Nevertheless, that State shall cooperate in good 
faith with the other watercourse States with a view to providing as much information as 
possible under the circumstances. 

Article 32 
Non-discrimination 

Unless the watercourse States concerned have agreed otherwise for the protection of the 
interests of persons, natural or juridical, who have suffered or are under a serious threat 
of suffering significant transboundary harm as a result of activities related to an 
international watercourse, a watercourse State shall not discriminate on the basis of 
nationality or residence or place where the injury occurred, in granting to such persons, 
in accordance with its legal system, access to judicial or other procedures, or a right to 
claim compensation or other relief in respect of significant harm caused by such activities 
carried on under its jurisdiction. 

Article 33 
Settlement of disputes 

In the absence of an applicable agreement between the watercourse States concerned, any 
watercourse dispute concerning a question of fact or the interpretation or application of 
the present articles shall be settled in accordance with the following provisions: 

(a) Is such a dispute arises, the States concerned shall expeditiously enter into 
consultations and negotiations with a view to arriving at equitable solutions of the 
dispute, making use, as appropriate, of any joint watercourse institutions that may have 
been established by them. 

(b) If the States concerned have not arrived at a settlement of the disputes through 
consultations and negotiations, at any time after six months from the date of the request 
for consultations and negotiations, they shall at the request of any of them have recourse 
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to impartial fact-finding or, if agreed upon by the States concerned, mediation or 
conciliation. 

(i) Unless otherwise agreed, a Fact-Finding Commission shall be established, 
composed of one member nominated by each State concerned and in 
addition a member not having the nationality of any of the States 
concerned chosen by the nominated members who shall serve as 
Chairman. 

(ii) If the members nominated by States ar unable to agree on a Chairman 
within four months of the request for the establishment of the 
Commission, any State concerned may request the Secretary-General of 
the United Nations to appoint the Chairman. If one of the States fails to 
nominate a member within four months of the initial request pursuant to 
paragraph (b), any other State concerned may request the Secretary-
General of the United Nations to appoint a person who shall not have the 
nationality of any of the States concerned, who shall constitute a single 
member Commission. 

(iii)' The Commission shall determine its own procedure. 

(iv) The States concerned have the obligation to provide the Commission with 
such information as it may require and, on request, to permit the 
Commission to have access to their respective territory and to inspect any 
facilities, plant, equipment, construction or natural feature relevant for the 
purpose of its inquiry. 

(v) The Commission shall adopt its report by a majority vote, unless it is a 
single member Commission, and shall submit that report to the States 
concerned setting forth its findings and the reasons therefor and such 
recommendations as it deems appropriate. 

(vi) The expenses of the Commission shall be borne equally by the States 
concerned. 

(c) If, after twelve months from the initial request for fact-finding, mediation or 
conciliation or, if a fact-finding, mediation or conciliation commission has been 
established, six months after receipt of a report from Commission, whichever is the later, 
the States concerned have been unable to settle the dispute, they may be agreement 
submit the dispute to arbitration or judicial settlement. 

RESOLUTION ON CONFINED TRANSBOUNDARY GROUNDWATER 

The International Law Commission. 
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Having completed its consideration of the topic "The law of the non-navigational uses 
of international watercourses", 

Having considered in that context groundwater which is related to an international 
watercourse, 

Recognizing that confined groundwater, that is groundwater not related to an international 
watercourse, is also a natural resource of vital importance for sustaining life, health and 
the integrity of ecosystems, 

Recognizing also the need for continuing efforts to elaborate rules pertaining to confined 
transboundary groundwater, 

Considering its view that the principles contained in its draft articles on the law of the 
non-navigational uses of international watercourses may be applied to transboundary 
confined groundwater, 

1. Commends States to be guided by the principles contained in the draft articles on 
the law of the non-navigational use of international watercourses, where 
appropriate, in regulating transboundary groundwater; 

2. Recommends States to consider entering into agreements with the other States in 
which the confined transboundary groundwater is located; 

3. Recommends also that, in the event of any dispute involving transboundary 
confined groundwater, the States concerned should consider resolving such 
dispute in accordance with the provisions contained in article 33 of the draft 
articles, or in such other manner as may be agreed upon. 

III. Report of the Task Force on Responsibility and Liability of the ECE Committee on 
Environmental Policy 3 

In recent times ECE has made great progress in formulating treaties and other international 
instruments aimed at protecting the environment from activities with a transboundary effect. A 
great number of conventions and proposals have been drafted, proposed and signed. They 
constitute valuable examples for the rest of the world and the Newsletter has regularly paid close 
attention to the outputs of ECE in this respects. A summary of the report is submitted to the 
readership. 

3. Report of the Task Force on Responsibility and Liability, Economic Commission for 
Europe, Committee on Environmental Policy, CEP/R.10, 24 April, 1995 
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The report reflects a concern with the state of the art in matters of liability and redress. While 
substantive duties of states have been developed, the consequences of breaches, and the 
mechanisms to seek redress are less evolved, in terms of conventions and specific treaties. 
Consequently the regimes on responsibility and liability have to be taken from customary 
international law. Individual persons encounter difficulties concerning the procedure and the 
applicable law when they desire to resort to judicial or administrative remedies to cover their 
damages. 

In 1990 the task force drafted guidelines concerning responsibility and liability in relation to 
transboundary water pollution. The guidelines were of general application to various forms of 
environmental pollution; they distinguished between international and national levels and between 
liability and responsibility; in addition they shifted the burden of the proof; referred and 
recognized national liability systems; clearly defined damages as the basis for liability; and 
included instruments to safeguard implementation (ENVWA/R.45/20/11/1990). 

Later on ENVWA/R66 revealed that the international community had taken serious steps to deal 
with issues of liability, but these attempts were confined to only narrow sectors of environmental 
protection. Consequently the Task Force was requested to continue its work, examining the 
ability of existing legal instruments to cope with the responsibility and liability issues addressed 
in the ECE environmental conventions. In so doing the 
Task force reviewed and discussed the Convention drawn up by the Council of Europe. 

The Task Force notices that there is a general reluctance to become a party to the Convention. 
The Convention differs from the guidelines written by the Task Force: 

a) their legal nature is different. The Convention is only valid among parties to it; while the 
guidelines can be adapted to specific requirements; 
b) the Convention does not specifically address the question of transboundary pollution, while 
the guidelines would focus on this specific question; 

c) the Convention aims at universal application, even within national boundaries. This might 
have impacts on its acceptability. The guidelines would only try to bridge the gap between 
systems and would solely be confined to transboundary pollution cases. From this point of view 
both systems would supplement each other; 

d) the Convention relies on civil liability. However, states themselves could be involved in 
questions of liability, responsibility, and compensation; 

The Guidelines take into account the various instruments existing in the field. They result from 
the following considerations: 

a) they rely on the terminology developed within the United Nations, particularly the 
International Law Commission; 
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b) in this context responsibility refers to the duty of states and legal and natural persons to 
answer for the breach of a legal duty, resulting from national legislation or general international 
law; 

c) liability designates the obligation to make good, by compensation, the harmful consequences 
resulting from effects of activities or omissions which do not necessarily constitute a breach of 
any rule of law; 

d) at national level the guidelines refer to the respective national legislation while at 
international level it has particularly considered the work of the ILC. 

e) the guidelines agree with the polluter pays principle 

The preliminary draft guidelines on responsibility and liability regarding transboundary pollution 
consist of the following: I. Definitions; II.National Level; III. International Level; IV. 
Relationship Between the National and International Level; V. Arrangements for compensation. 

The parts on national and international level are divided into substantive rules and procedure. 
This summary does not include definitions but will focus on parts II to V. 

II. National Level 

A. Substantive rules 

National Substantive rules bring about several duties [bring about... duties ??] , including to 
provide for responsibility and liability, under national law, for transboundary pollution; such 
liability may be limited, but not below what could reasonably be covered by insurance; states 
should endeavor to create mechanisms to cover damages ; open access to national authorization 
procedures; and provision of adequate information to the authorities and population of potentially 
affected states. There are also provisions to encourage cooperation at local level. 

[no further editing] 
B. National Rules 

National Rules of Procedure aim at ensuring effective and non-discriminatory recourse to 
administrative and judicial mechanisms, to persons suffering damage resulting from 
transboundary pollution; at providing standing to non-profit-making organizations competent in 
environmental matters and with appropriate interests; at ensuring the institution of judicial 
proceedings to affected parties; at achieving cooperation among authorities and courts in 
collecting evidence and servicing processes; at ensuring that authorizations granted in states of 
origin of pollution are recognized by the courts of affected states; and at harmonizing measures 
to ensure the application of the legislation more favorable to the plaintiff, account being taken 
of environmental protection. 

Further obligations under national rules of procedure include the mutual recognition of judicial 
decisions; shifting the burden of proof in favor of plaintiffs, and creating regimes of separate 
individual and also and joint and several liability for deeds involving multiple parties. 
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III. International Level. 

A. Substantive rules 

States are obliged to ensure that activities within their jurisdiction and control do not create 
significant risk of damage beyond their national control and do not cause such damage. Risks 
of transboundary pollution should be prevented, minimized and ceased. A breach of this rule 
entails State responsibility under international law. 

In order to fulfil this obligation states are to take appropriate legal, technical, institutional, and 
economic measures. Activities likely to result in transboundary pollution are subjected to 
appropriate control and assessment. 

Responsibility arises in case of threat of damage. Lacking agreement on the threshold of 
damage, damage occurs when as a result of activities in the state of origin the affected state is 
obliged to take measures to protect the environment, or to control pollution or to undertake 
rehabilitation 

Liability occurs when states have to pay prompt and adequate compensation for damages 
resulting from hazardous activities not prohibited by international law, occurring within their 
national jurisdictions or control. This includes liability resulting from accidental transboundary 
pollution when standards of due care or due diligence have not been observed. States should 
assume responsibility for damages resulting from transboundary pollution when so provided 
under international law. 

International rules should provide for exemptions only under the most exceptional circumstances, 
like grave natural disasters or acts of the persons suffering the damages. 

B. International procedure. 

States should endeavor to make use of the right to diplomatic protection. Disputes should seek 
resolution by negotiation, or other acceptable methods, preferably by joint bodies of the parties, 
like transboundary water commissions, where they exist. 

Lacking resolution of the dispute within 18 months any of the parties may submit the dispute to 
the International Court of Justice; or to arbitration according to procedures agreed upon by the 
parties. The International Court of Justice, if competent, should submit the case to chambers 
established by the Court to deal with these kind of disputes. 

States should assist institutions dealing with the peaceful settlement of disputes in performing 
investigations to clarify the factual situation of the case. These institutions should have the 
power to clarify the factual situation of the case. 

States should endeavor to establish claim commissions. Individuals and non-profit-making 
organizations should have access to such claims commissions if no judicial proceedings to 
recover damages are available. Such claim commissions can apply international law, rules of 
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national law, or general principles of law of the concerned states. Decisions of the claims 
commissions should be honored and enforced by states. 

In cases among concerned states the relevant rules of international law are to be applied. Claim 
commissions should be assisted by the states in order to clarify the factual situations of the cases. 
Commissions should be empowered to undertake factual investigations. Such investigations and 
their findings should duly be taken into account by any judicial procedure. 

IV. Relation between the national and international level 

States may agree to establish a system for transboundary pollution to supplement the liability 
provided by national law. They should endeavor to avoid competing claims in different courts 
for the same matter. 

V. Arrangements for compensation 

States should ensure that operators provide financial security or insurance for damages. These 
arrangements may include funds financed by the potential polluters. Payments by funds or 
insurers should be subrogated by the payer, including the right to appear before claims 
commissions, in order to seek redress. Compensation should cover the entirety of damages. 
Methods to compensate for environmental impairment should be devised. 
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